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“Pigests of Recent Opinions , Limi 





RIMINAL LAW — Under N. 
3, A. 24:87-1 the “use” of in- 
‘@ struments on a pregnant wo- 
—__@ man with intent to cause a 

‘Gl miscarriage is itself a com- 
plete crime though no miscar- 
riage actually occurs and if 
the act is repeated because of 
Office 


— < failure of the first attempt, 
“ox ll Bf two separate offenses are com- 
mitted. 


V ANTED 





RIMINAL LAW HABEAS 
CORPUS — Alleged error in 
joinder of indictments for trial 
js reviewable on appeal and 
not by way of habeas corpus. 
4 claim of double jeopardy in 
that two indictments were re- 
turned for but one offense 
should be presented by motion 
to the indictments or as a de- 
fense or On appeal from con- 
riction and is no basis for 
habeas corpus. 

Digested from a per curiam 


‘a of Judge Francis below. Su- 





AWYER@--me Court. State v. Novak. 
PEAY ant pro se. For the state— 

oward les S. Joelson and Archi- 

N.Y. Eu@l-4 Kreiger. 

————4@ Appellant seeks review of the 
: -nial of an application for writ 











‘habeas corpus. 

Two indictments were return- 
against him. One charged 
ton July 28, 1954 he ‘“ma- 
yusly and without justifica- 
n”’ inserted certain instru- 
znts into the private parts of 
: Ru . . Who was then 
for the purpose of 
ng a miscarriage, con- 
oN. J. S. A. 2A:87-1. The 
charges that on July 30, 
Same 
same 
for the same purpose, 
to the same statute. 
lictments were joined for 
pursuant to R.R. 3:5-6. Af- 
1 or pleas of non vult 
d is not clear, appellant 
enced to 5 to 6 years in 
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H+ he again used the 
7 instruments on the 











zie prison consecutively on 
ch conviction. 
In May, 1955, a motion was 


ade prc 


se to correct the sen- 
the ground that they 
re illegal. The motion was de- 
ed No appeal was taken. 


0 
o5 








. sme months later the pres- 


ition for writ of habeas 
was presented. At the 
nt, counsel for appellant 
he court to consider the 
ing as including a re- 
t to set aside either one of 
sentences. The applica- 
tL was denied and appellant 
Maled 
argues that the indict- 
should have been tried 
tely and that the alleged 
arate crimes set out in the 
=timents were in fact and in 
t one violation of the 
on statute. 
Appellant was 
la counsel at the 
-) Made neither objection to 
inder nor application to be 
red therefrom under R.R. 
*'. Moreover, the alleged im- 
pri of the court’s action 
ewable by appeal and 
S corpus is not available 
€ purpose. In any event, 
“= Was no error with respect 
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repre- 
trial 



















‘a€ joinder. 

SEY ‘0 the claim that defend- 
Was subjected to double 
| ‘dy, this should have been 
€ad on motion addressed 
0 indictments, or by way of 
ATI € at the trial or on appeal 
928 ~ ‘he convictions and not by 
WN “Cation for habeas corpus. 
“ pe the matter is deter- 

ont ‘don the merits. 
7879 © contention is the two epi- 














hag but parts of one con- 
“us attempt to commit an 





J. 


abortion. 

The crime proscribed by our 
Statute is complete when a 
person with intent to cause 
the miscarriage of a pregnant 
woman “uses” instruments on 
her to accomplish the purpose. 
It is not necessary that the mis- 
carriage actually occur to justify 
conviction. Thus when appellant 
used the instruments as charged 
on July 28 the crime was com- 
mitted. Then when he again en- 


gaged in the like act on July 30} 


on the same woman with the 
same object in mind, a separate 
and distinct violation occurred. 

Under some circumstances a 
series of separate acts which are 
dependent parts of a 
process for the accomplishment 
of an abortion might form one 
crime. But the commission of 
one act designed in itself to 
cause an abortion constitutes 
the statutory offense. If the re- 
sult sought is not brought about 
and, as here, two days later an- 
other independent act, of itself 


designed to produce the abor- | 
tion, is performed a new offense | 


arises. 
The denial of the writ is af- 
firmed. 


Barnes To Head Rutgers 
Law Scholarship 
Fund Drive 


William O. Barnes, Jr., Newark 
wyer, will serve as the general 
airman of the 1956-57 schol- 
rship fund campaign of the 
Rutgers Law School alumni, Wil- 
our A. Stevens, president of the 
Law School Alumni Association, 
announced today. 

The State University law 
alumni will seek to raise funds to 
be used to help qualified but 
sane law students. Last year 15 
students were helped by these 
alumni scholarships. 

A former State Assemblyman 
from Essex, Mr. Barnes gradu- 
ated from the Rutgers Law 
School in 1948. A graduate of 
Columbia High School in South 
Orange and Hamilton College, 
he served three years in the U.S. 
Navy before entering the law 
SCI hool. 

He was admitted to the New 
Jersey Bar in 1949, is a member 
of the Essex County, New Jersey 
and American Bar Associations. 

He is chairman of the com- 
mittee on professional standards 
of the Essex County Bar Associ- 
ation and is vice chairman of the 
committee on meetings and ex- 
hibits of the New Jersey State 
Bar Association. 

The law scholarship fund drive 
will be launched with county 
alumni dinners during the latter 






lor 


part of this month and early 
November. 
The county chairmen, whose 


names were also announced to- 
day by Mr. Stevens are: 
Camden, William G. Freeman; 
Hudson, Victor Rizzolo: 
Atlantic and Cape May, 
Bradway: 
Bergen, Grant Buttermore; 
Burlington, Gilbert J. Van Sci- 
Ver: 
Cumberland, Charles E. Gant; 
Essex, Mrs. Janet Freeman; 
Gloucester, Thomas Connery; 
Hunterdon, Warren Herrigel; 
Mercer, Purvis Brearley; 
Middlesex, Robert Moss; 
Monmouth, Marshall Selikoff; 
Morris, Harry Sears; 
Passaic, Mrs. Serena Bowen; 
Ocean, Robert F. Novins; 
Salem, Bernard Rogovoy; 
Somerset, John Macko; 
Sussex, Frederic Weber; 
Union, Barnett Epstein; and 
Warren, Thomas C. Swick. 


Edwin 


single | 


N.Y. Court Puts 


Fees 


Rule Is First Attempt in U.S. 





New York 


State by the fixing of a varying 
maximum for contingent fees 
under a ruling of the New York 
Supreme court’s Appellate divi- 


sion, First department, which 
covers Manhattan and_ the 
Bronx. 


intended to ap- 
actions, has 


The new rule, 
ply to negligence 
been added to special rules 
governing the conduct of law- 
| yers under the court’s jurisdic- 
tion. 

Presiding Justice 
Peck of the First 
said that this was the first time 
any court had tried “to do any- 
thing about” contingent fees. 
The alleged prevalent practice 
in the New York City area gives 
lawyers 50 per cent of any 
amount recovered under such 
an arrangement. 

In Great Britain such fees are 
barred as unprofessional, ac- 
cording to Peck, and as giving 
lawyers a proprietary interest in 
court actions. 

The new regulation, to be 
known as Rule 4, governs con- 
tingent fees in claims and ac- 
tions “for personal injury and 
wrongful death.” It sets forth 
that the “receipt, retention or 
sharing of compensation which 
is in excess of such scheduled 
fees shall constitute the exac- 
tion of unreasonable and un- 
conscionable compensation” in 
violation of the canons of pro- 
fessional ethics. 

For claims and actions pend- 


th 


11 


David W. 
department 


ing on that date, the approved 
schedule of fees would allow an 
attorney to receive up to 50 per 


cent on the first $1,000 recover- 
ed; 40 per cent of the next 
$2,000; 35 per cent of the next 
$22,000; 20 per cent of the next 
$25,000, and 15 per cent of any 
amount exceeding $50,000. 

It was made plain that these 
were not fixed fees, but only the 
maxima that may be charged 
under ordinary circumstances. 
Written authorization must be 
obtained from the court show- 
ing “extraordinary circum- 
stances which would make the 
scheduled compensation inade- 
quate.” 

The. Appellate division’s an- 
nouncement defended the con- 
tingent fee in its proper sphere 
because of its “practical value 
in enabling a poor man with a 
meritorious cause of action to 
retain competent counsel who 
can and will be paid only from 


(Continued on page 4, col. 5) 


Chief Justice To Address 
Monmouth Bar 








Will Present Painting of Former 
Justice Ackerson 


Chief Justice Vanderbilt will 
be the honored guest and 
speaker at the next meeting of 
the Monmouth County Bar As- 
sociation which will be held on 
Tuesday evening, October 16th, 
at the Berkeley Carteret Hotel 
in Asbury Park. The Chief Jus- 
tice will, among other things,| 
present a painting of former | 
Justice Henry E. Ackerson, Jr., 
which painting will, on Wednes- | 
day, October 17th, be formally | 
presented to the County at the| 


| Monmouth County Court House | State Bar Association 


for placement in a position of | 
honor. 


tation On Contingent 


(ACCN) — Judicial | 
history has been made in this| 


Expedition of Civil Cases 





By ALEXANDER HOLTZOFF 

| United States District Judge 

| for the District of Columbia* 
| I appreciate the honor of be- 
ing invited to address the Judi- 
cial Conference for the Third 
Circuit. 

The expedition of civil cases, 
which is the topic that you have 
asked me to discuss, is obviously 
a very vital and important sub- 
ject. Modern innovations and in- 
ventions have created new prob- 
lems for the administration of 
justice. The advent and the 
growing widespread use of auto- 
mobiles and trucks have multi- 
plied litigation beyond all expec- 
tations. In some large metropol- 
itan centers personal injury liti- 
gation has increased tremen- 
dously. This is not a temporary 
phenomenon but may be ex- 
pected to remain as a permanent 
condition. Judicial machinery 
and procedure must be adjusted 
and regeared to deal with this 
situation. The leisurely pace of 
the horse and buggy suitable in 
a country court of the old 
school, must be supplanted by a 
more rapidly moving vehicle for 
the urban conditions of today. 








State Bar Membership 
Campaign Getting 
Under Way 


The New Jersey State Bar As- 
sociation’s membership commit- 
tee shortly will circularize some 
6,000 lawyers throughout the 
state, urging them to become 
members, it was announced to- 
day by Miss Annamarie V. Pat- 
erno, Jersey City lawyer who is 
committee chairman. 

The Association 
numbers approximately 3,000 
lawyers and jurists among its 
members. Miss Paterno said the 
ultimate objective of the mem- 
bership campaign is the enroll- 
ment of all attorneys who prac- 
tice in the state. 

The committee will mail a 
printed folder to lawyers, out- 
lining the advantages of Associ- 
ation membership, which will be 
followed up by personal contact 
by a committee representative in 
every county. 

The folder points out to law- 
yers: 

“You'll have the advantage of 
a well-staffed and equipped 
headquarters near the State 
House in Trenton, for confer- 
ences or a convenient meeting 
place when you have to visit 
the State Capitol. 

“You'll enjoy full voting rights 
and a voice in the state’s largest 
conference of lawyers, yet with- 
out sacrificing memberships you 
may have in county or local bar 
associations. 

“You'll be a full and complete 
partner in an organization which 
has done great works for our 
profession. As examples, recall 
the State Bar’s championing of 
our cause in the matter of Judge 
Bigelow, Toft vs. Ketchum, and 
Canon 13. 

“You'll enjoy new prestige in 
the public’s eye as a member of 
one of the state’s most active. 
most progressive, best-publicized 
professional organizations. 

“You'll keep abreast of 


currently 


the 


|changing times in professional 


matters, through forums, panel 
discussions, and talks frequently 
| held under State Bar auspices, 
and open only to members. 

“These are just a few of the 
benefits of membership in the 
. the 
best money’s-worth available to 
lawyers in our state.” 


| Discussions of this important 
| topic are useful because various 
| speakers and writers can submit 
ideas and suggestions that may 
be pooled together with the hope 
of something of constructive 
value being forthcoming out of 
the reservoir. It is in this spirit 
that I venture to submit a few 
thoughts and ideas for such use- 
fulness as they may or may not 
have. 


The problem is one that af- 
fects not only the Federal courts, 
but State courts as well. In fact 
delays and arrearages are much 
greater in the State courts in 
some of the large cities than 
they are in any Federal court. 
Nevertheless, we should not sit 
back and view our own situation 
with smug complacency, merely 
because it is worse elsewhere. 

That the problem of law’s de- 
lays even in congested areas 
is not incurable is demonstrated 
by the fact that it has been 
solved in England, and right in 
the Third Circuit it has been 
met in the State courts in New 
Jersey. As I understand it, the 
State courts in New Jersey are 
practically current, even in New- 
ark, where there is a large con- 
centration of litigation. In Eng- 
land, in the City of London, it 
takes only six months for a case 
to be reached for trial, and an 
appeal in civil cases is finally 
disposed of within three or four 
months thereafter. 

In my humble judgment the 
key to the situation is found in 
the fact that individual trials 
take too long. If we can shorten 
trials so that we can try, say, 
three cases in the time that is 
now consumed by two, the prob- 
lem of congestion and delay in 
the trial courts would gradually 
vanish within a year or two. De- 
lays in the appellate courts must 
be approached from a different 
angle, but that is beyond the 
scope of this discussion. If I may 
again refer to England as an ex- 
ample, it is my information that 
there the trial of an average 
personal injury case takes not 
more than a day, and something 
less. 

The subject of expedition of 
civil cases has two aspects: first, 
what can be done to shorten the 
trial by proceedings prior to the 
trial; and second, what can be 
done by the trial judge at the 
trial to reduce its length. While 
in each instance, judges must 
take the initiative, nevertheless, 
it is difficult for them to attain 
their objective without the co- 
operation of the bar. Experience 
and training in the trial of cases, 
a proper esprit de corps, and an 
abandonment of the interposi- 
tion of sheer technicalities that 
do not affect the merits, are the 
responsibility of the bar in the 
first instance. To be sure the 
courts, both trial and appellate, 
can discourage the interposition 
of technicalities by ignoring 
them, as is now being done in 
England, where a point of this 
kind is rarely heard any more. 

The first aspect of the subject, 
namely, what can be done by 
proceedings prior to the trial in 
order to curtail its length, may 
be sub-divided into two parts. 
The first is pretrial, which has 
proven a potent weapon for 
drastically abbreviating trials 
and substantially reducing the 
cost of litigation. There are some 
misunderstandings as to the na- 
ture of pretrial and its suitabil- 
ity for cases of various types. 








"(Continued on page 7, col. 2) 
* Address oe ivered before the Third Cir- 
enit Conf erer mn September 11th, 1956 et 
Ad antic C 
















JUDGES 


CONSANQUINITY — A husband 


DAMAGES — Misconception of 


Conford, J.A.D., rendered Oct. 2, 
1956. Appellate 
Greenacres. 
Kenneth 


judgment 
Wilson and $657 for Mr. Wilson 
in an action for personal injur- 
ies 
when she fell 
premises. The action was tried 
by Judge Vine without a jury. 
Defendants urge two grounds of 
appeal: (1) Judge Vine was dis- 
qualified 
N. J. S. 2A:15-49 and (2) error 
in the fixing of damages. As to 
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DIGESTS OF RECENT OPINIONS :: 


DISQUALIFICA- 
TION — N. J. S. 2A:15-49 dis- 
qualifying judges within pro- 
hibited degrees of relationship 
to any party can be read to 
encompass relationship by af- 
finity as well as relationship 
by blood. 





the disqualification the assertion 
is defendants did not know of 
Judge Vine’s relationship to 
plaintiffs prior to the trial. 

A sister of the wife of Judge 
Vine is Sarah Sachs. Mrs. Sachs 
was previously married to Ben- 
jamin Wilson, who died some 
time ago. The plaintiffs are the 
son and daughter-in-law of Isa- 
dore Wilson, brother of Benja- 
min. A motion for a new trial 
raising this question of disqual- 
ification was denied by Judge 
Vine on the grounds his rela- 
tionship was not within the 
prohibition of the statute and 
that the objection was required 
to have been raised prior to trial 
under N. J. S. 2A:15-50. 

Held: N. J. S. 2A:15-49 pro- 
vides that no judge shall sit 
when he “is related in the third 
degree to any of the parties to 
the action, which degree shall 


is not related by affinity to his 
wife’s affines but only to her 
blood relatives. 


testimony as to injuries where- 
by court interprets testimony 
of a 10 degree loss of supina- 
tion of the arm as a 10 per cent 
disability of the arm is preju- 
dicial error requiring reversal 
and new trial as to damages. 
Digested from an opinion by 


Div. Wilson v. 
appellants — 
(Dawes & 


For 
J. Dawes 


Dawes attys.). For respondents pe computed as at common 
—Nathan N. Schildkraut (Kahn Jaw”. The first question is 
& Schildkraut, attys.) whether the statute contem- 


Defendants 
for 


appeal from a 
$4,000 for Mrs. 


plates relationship by marriage 
as well as by blood. The pro- 
vision in the statute that the 
degree of kinship be “computed 
as at common law” would sug- 
gest that only blood relationship 
is contemplated since at com- 
mon law only blood or lineal 
consanquinity is reckoned in 
determining degrees of consan- 
quinity. But the strong public 
policy for impartial administra- 
tion of justice implicit in the 


by Mrs. Wilson 
on defendant’s 


sustained 


to hear the case by 



































= 


statute suggests a broader in- 
quiry as to the scope of the 
legislative intent. 

The ties of affinity are often 
stronger than those between 
kinsmen by blood. There is a 
wide scattering of authority 
recognizing relationship by af- 
finity as effective for many legal 
purposes. Where relationship by 
affinity is held applicable, de- 
grees of relationship are com- 
puted, by analogy, in the same 
manner as at common law, to 
the spouse of the subject, the 
bridging marriage not counting 
as one step because of the can- 


% 


latest rate 
per annum 


Funds Insured up to $10,000 
by U. S. Govt. Instrumentality 


Transactions may be handled by mail 


onical maxim that marriage} 
FREE PARKING at Kinney Garage | makes the husband and wife) 
Your account or inquiry invited one. Thus, the statute can be 
read to interpret disqualifica- | 


MOHAWK 


SAVINGS and Loan Assn. 
40 COMMERCE ST., NEWARK 2, N. J. 
Mitchell 2-3650 . 

Philip Klein, President 


wife of a judge. 
Assuming, however, that the 
there is no affinity here. The re- 
lational bridge between’ the 
judge and these plaintiffs is 
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;new trial as to damages only. 


tion of blood relatives of the 


statutory bar extends to affinity, | 


| } 
built not only in the judge’s; paid in six months on passing 


marriage but upon that of his| title, with balance of the pur- 
wife’s sister. The decided weight} chase price on five year pur- 
of authority is that a husband | chase money mortgage, with 
is not related by affinity to his| prepayment clause. Interest on 
wife’s affines but only to her | said mortgage to be at the rate 
blood relatives. The Benjamin) of 5% per annum interest to be 
Wilson marriage did not even! paid semi-annually. 
relate by affinity Mrs. Vine and; “And we herewith give you 10 
Isadore Wilson, much less Judge | days option from the date hereof 
Vine and the plaintiffs. to make the sale; and we agree 
There was error however in; that anytime within the option 
the assessment of damages. Dr.! period that the 10% deposit is 
Bernstein testified for plaintiff paid us, we will sign an agree- 
that she had “ten degrees of ment to sell as above, and on 
extreme supination lacking’ in| passing title to deliver good and 
her right arm. Supination is the; marketable title by warranty 
rotation of the hand and arm) deed. Taxes and insurance to be 
so that the palm is turned up. adjusted as of date of passing 
Pronation is the reverse. He title. And we further agree if 
found pronation, flexion and|the sale is made to your client, 
extension of that arm normal.| that at the time of passing title 
Ie summarized the condition! we will pay you a broker’s com- 
as “a limitation of motion and/ mission of 5% based on the sale 
slight weakness”. Apparently | price.” 
based on the reference to the On Jan. 3, 1955, Conover ap- 
10 degree supination loss, the, peared at the Minis farm with 
judge interrupted defense coun-| an unsigned form of contract of 
sel’s summation to _ inquire} sale. It did not contain Rose’s 
whether Dr. Bernstein had not; name and he had no deposit. 
testified plaintiff had ‘what we! Discussion ensued over some of 
would say a 10% disability in a; the terms and Conover departed 
workmen's compensation case.”|to take the matter up further 
Counsel answered in the nega-| with his client. 
tive and explained. Nevertheless The next morning, January 4, 
later the judge said “my conclu- Minis visited his attorney’s 
sion from his testimony was that office and went over the matter 
there was a 10% disability.” This! pith him, including the “op- 
misconception of the testimony | tion” letter. On the same morn- 
is sufficiently prejudicial to Te-/ ing the attorney phoned Con- 
quire reversal. To what extent| over and told him the letter was 
it influenced the amount of the} peyoxeg because it was confus- 
verdict this court cannot knoW | ing and did not contain all the 
and should not speculate. terms, particularly with regard 
Reversed and remanded for) to amortization of the mortgage. 
However, he advised Conover the 


— | Minises were anxious to sell and 
BROKERS — Agreement with| perhaps something could be 
broker here invoived, though) worked out. 


using term “option” to make) 
sale, held to be naked revoca- | 
ble authority to produce pur-| 


By coincidence, on the same 
day, Minis received a phone call 


cn elthin ia limitea | 1X°™ Zaitz with reference to 
nal + tee told | renting the farm. Minis replied 
otal eee he wished to sell. Zaitz inspected 
BROKERS — AGENCY — A) the farm that afternoon and af- 
naked authorization to a) ter discussion of terms an agree- 
broker to produce a purchaser) ment of sale was entered into 
on terms and within time that evening for $10,000 cash 


stated may be withdrawn or 

revoked by the owner without 

liability before the broker 
performs. 

—Neither a plain authorization 
to a broker to sell nor an ex- 
clusive agency to act as broker 
makes an owner liable for 
commissions on a sale which 
he himself effects; only an ex- 
clusive right to sell conferred 
on broker will create such li- 
ability. 

Digested from an opinion by 
Francis, J.A.D. rendered Oct. 2, 
1956. Appellate Div. Rose and 
Conover v. Minis and Zaitz. For 
appellants—Francis P. Sutton 
(Hauck, Herrigel & Sutton, 
attys). For Zaitz—James_ S. 
Turp (Turp & Coates, attys). 
For Minis—Thomas P. Cook 
(French & Cook, attys). 

Plaintiff Rose sought specific 
performance of an alleged con- 
tract for the purchase of prop- 
erty owned by defendant Minis. 
Plaintiff Conover joined in the 
action seeking commissions on 
the sale as broker. The Minises 
counterclaimed against Conover 


and a $7000 deposit was paid. 
The agreement was reexecuted 
on January 11 in more formal 
fashion. 

On January 5 Conover came 
to the farm and tendered Minis 
a contract signed by Rose and 
a check for $6,000. The Minises 
referred him to their attorney. 
The next day Conover visited 
the attorney who raised some 
further question about amorti- 
zation provisions but did not 
disclose the sale to Zaitz. On 
January 7 the attorney told 
Conover the Minises had an- 
other purchaser and would not 
sell to Rose. 

Held: The so-called ‘option’ 
is simply a naked revocable 
authority to produce a purchaser 
within 10 days on the terms in- 
dicated. It is not a contract 
express or implied but an offer 
to pay for services if performed 
within the period stated and 
before revocation. 

On a somewhat similar wri- 
ting, the former Court of Er- 
rors and Appeals in Ettinger v. 
Loux, 96 N. J. 2522 held the 


McLean To Addres; 
Merris Bar 


The Hon. 
Commissioner 


Joseph 





McLez 


Coun 


meeting of the Morris 
Bar Association to be h 4 
P.M. on October 24th at the w: 








chester Turnpike Inn -in ,., 
ristown. His topic will be “p);. 


ning and Development 
State of New Jersey. 








written authorization 
broker was revocable and ¢ 
not preclude the owner fr 
making a sale himself with, 
incurring liability foi 
sions. 





Even if the authority grap:. 





to Conover could be co 
as an exclusive agency, 
one which barred the 
from employing any 
broker for the 10 day 
the Minises would not be deem 
to have relinquished their rip 
to sell themselves. It : 
when an authorization conj: 
an exclusive right to sell op 
broker that an owner obliga: 
himself for commissions if 
secures a buyer himself. 
Here Conover’s agency 
validly and timely revo! 
two ways: first by the expr 
cancellation on Jan. 4 | 
attorney and second it 
pliedly revoked by the sale 
the Zaitzes the same ey 
Withdrawal of his authori 
fore he brought forth a buy 
on the terms prescribed effe 
tively removed any ! 
commissions and the ri 
Rose, who never obt: 
binding contract, can rise 
higher than those of the brok 
The letter to Conover did x 
constitute an offer to Rose 
any other buyer; it was mer 
an authorization to find a ou; 
on the terms prescribed 
Affirmed, no costs. 
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for damages. The Zaitzes cross 





claimed for specific performance 
of their contract for purchase 
of the property. The court gave 
judgment for the Zaitzes order- 
ing conveyance of the property 
to them, dismissed the coun- 


terclaim, and decided adversely 40 JOURNAL SQUARE, JERSEY CITY 
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TITLE 
INSURANCE 


appeal. 

The Minis property had been 
on the market for sale for some 
time. Conover made contact with 
Rose as a prospective purchaser 
and then on Dec. 31, 1954 pro- 










in letter form from the J AMMA TSE 
Minises: 
eee 


“In reply to your statement, 
about your party interested to 
buy our farm. We herewith agree 
to sell the farm ... approxi- 
mately 204 acres with the 
buildings thereon for $60,000, on 
terms 10% paid now, and 30% 
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ress 


INSURANCE — The financial 
responsibility law of the state 
in which the policy is issued 
applies, unless otherwise pro- 
yided in the policy, and not 





nt the financial responsibility 
Wil] law of our state though an 

. dinn accident occurs here. 
y _-Held, general provision § in 


standard form of auto liabil- 
ity policy that it shall comply 
with the provisions of the 
motor vehicle financial re- 
sponsibility law of any state 
which shall be applicable, 
does not extend such coverage 
to comply with the laws of 
; all states through which the 
ea vehicle may pass but is in- 
: tended to encompass the law 
of and make the policy ac- 
ceptable in any state where 
it might be issued. 
_—Under New York financial re- 
sponsibility law, a policy is 
not within the scope of that 
OWne@™ act unless it has been certi- 
Ong fied to the Commissioner of 
€riog Motor Vehicles of New York. 
Digested from an opinion by 
Weintraub, J.S.C. rendered Oct. 
: 1956. Appellate Div. Buzzone 
; Hartford. For appellants- 
0n @2yman B. Mintz (Sol Herships, 
For respondent—Samuel 
rner. (Budd, Larner & 
Rent, attys.) 
Defendant issued an automo- 
tle liability insurance policy in 
New York to one Fred Mancini, 
; resident of that state. Man- 
as involved in an accident 
d state resulting in injuries 
he plaintiffs. The plaintiffs 
him here and obtained a 
They then brought 
on the policy. 
trial court found Manci- 
name was Inghilleri; 
1948 he had been in- 
in an accident in New 
a result of which his 
or was suspended under 
“¢ financial responsibility law 
zt state; that instead of 
hing proof of responsibil- 
equired by the New York 
he obtained a New York 
mver’s license under the name 
:Fred Mancini and thereafter! 
ed the policy in question 
as to his identity. 
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U.S. District Court Decision | 





In this Circuit, the constitu- 
tionality of the Act has been ap- 





Plaintiffs contend defendant 
is liable to them without regard RAILROADS ae JURISDICTION 
to its liability to Mancini by| Plaintiff seeks an order rein- 
reason of the financial respon-| Stating him to his position as an 
sibility laws of the states of New employee of defendant railroad 
York and New Jersey and the together with compensation for 
following provision in the pol- | /0SS of work. He alleges that he 
iev: was injured in 1935 while in de- 

“Such insurance as is afford- fendant’s employ and brought 
ed by this policy... shall Suit for his injuries but that he 
comply with the provisions of 25andoned his damage claim on 
the motor vehicle financial re- defendant’s offer of different 
sponsibility law of any state or| ¢mployment for life, and that 
province which shall be appli- | 2fter he returned to work under 
sable with respect to any liabil- % 
arising out of the ownership, 

itenance, or use of the au- 
omobile during the policy per- 

















that the provision was included 
in a standard f 1 of Policy to 
the end that policy would 
be acceptable in any state under 
financial responsibility laws 





i10Q., Ste 
) Sa.) 


he trial] 7 ~+ ald that he]: : s 

_ The trial court he'd that the in which the company might un- 
law of New York applied and gortake to issue such a policy. It 
hat the insurer was iab : St nts 
ae et Nee ee Hable would be unreasonable to assume 
under its financial responsibility a gratuitous undertaking by the 


law because it had not certified 
the policy to the commissioner 
f motor vehicles of that state 


policy issued 
ate elsewhere 


insurer to hav 


in one state ambul 


; — P to provide coverage under the 
under the provisions of the act. financial responsibility laws of 

Plaintiffs urge that our de-| 41) other states through which 
cisions holding an insurer liable the insured mie ht happen to 
in accordance with our statute] ».4,. 
notwithstanding that proof of| pyen if the policy should be 
MAS sihilitv was led 7 Nenad nna 
ike = hs as not filed! thought to have such ambula- 
snou e applied. ’ tory quality, is doubtful 

Held: (1) The law of NeW) whether our financial respon- 
3 ae a ao a4 | whet anciz 1 respo 
York or grin = eg ge sibility law could be effective 
sens that the law of NeW! here as the insured had not 
Jersey controls, the present situ-| heen involved in any previous 


ation would not fall within the | accident in New Jersey in which 
of the New Jersey 


principle proof of responsibility could 
cases relied on. have been required 
Ordinarily the construction 


Our cases holding the insurer 
liable where financial responsi- 
bility could have been required, 
| though the policy was not certi- 
4 : fied as proof of financial re- 
talker to a ray of NeW) sponsibility, base this holding 

ork with respect to an auto| on our statute. The New York 
registered in New York, the| statute, however, differs from 
general rule should be applied,| our statute in that it expressly 
and especially so with respect] gefines a policy within the op- 
to the issue of fraud in the in-| eration of the financial respon- 


of a contract will be governed} 
by the law of the state in which 
the contract was made. The 
policy having been issued in 


ception of the contract. The | <inility law as a policy which has 
question then is whether the! heen certified to the motor ve- 
quoted provision of the policy hicle commissioner as proof of 
shows either that the parties financial responsibility in the 
intended the law of New Jersey! manner therein provided. There 
to apply or that the insurer i; yo comparable language in 
intended voluntarily to afford) 5, statute 

protection under the New Jersey! ‘There appear to be but two 
financial responsibility law? decisions in New York bearing 


The court does not think so but 
agrees instead with the view 


on the problem. In neither case 
was the insured one of whom 





proof of financial responsibility 
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could have been required. How- 
ever, in both, though it may be 
deemed dicta, though it is 
not too clear, the court seemed 
to hold that certification was 
necessary to bring the policy 
within the operation of the act. 
Defendant further offered testi- 
mony of a member the New 
York bar who concluded that 
there is no liability under the 
New York statute uless the 
insurer certifies the policy un- 
der the statutory provision re- 
ferred to. Such expert testimony 
is competent. 

In other jurisdict 
statutes like the 
statute, the 
is that the 
unless the policy is 
der the act. 

Affirmed. 

Freund J.A.D., dissenting 
hold that the q provision 
of the policy contemplates an 
application of the New Jersey 
and not the New York law 
where an accident occurs in 
New Jersey involving New Jer- 
sey residents and liability at- 
taches as a matter of public 
policy. As to the first he holds 
the provision undertakes to pro- 
tect against liability which 
arises when liability is imposed 
in the state where the injury 
occurred, not by the state where 
the policy is isued. As to the 
second he holds th the lia- 


ind 
e 


of 


NY 
ul 


ions having 
New York 
consistent holding 
insurer is not liable 
certified un- 


loted 





nat 
bility of insurers under the fi- 
nancial responsibility acts is a 
liability to the public as a mat- 
ter of public policy and that 
since liability would attach if 
the policy had been issued to a| 
resident driver under the cir- 
cumstances here, the same lia- 
bility should attach when a/| 
non-resident driver exercises 
the privilege of operating an| 
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FREEHOLD 














automobile on our highways. 


proved indirectly in holdings that 
it does not deprive a worker of 
his constitutional right and that 
the worker has a right of action 
in the court if he alleges and 
shows the Board’s action was ar- 
bitrary or capricious and without 
sufficient factual support, but 
otherwise the Board decision is 
final. The constitutionality of the 
Act has also been approved di- 
rectly in other circuits as a prop- 
er exercise of congressional pow- 
er. 

Under the U. S. Supreme Court 
holdings, the Board has exclu- 
sive jurisdiction, by virtue of the 
Act, in applications by a rail- 
road employee for reinstate- 
ment and back pay. The only 
way an employee who loses be- 
fore the Board can obtain a 
judicial review is upon an allega- 
tion and showing that the action 
of the Board was either illegal or 
not based on any evidence and 
was consequently arbitrary and 
capricious, the same as a judi- 
cial review of any other admin- 
istrative agency. No such allega- 
tion is made here. The action is 
dismissed. 

Opinion by Madden, D. J. filed 
Sept. 19 in Barnett v. Penn.- 
Reading Lines. Civil 368-55. 


this alleged agreement he was 
unlawfully dismissed on an im- 
properly alleged sight defect 
wher t~fact he was physically 
able and competent to perform 
his duties. Plaintiff presented his 
claim before the National Rail- 
road Adjustn¥ent Board and the 
Board made an award against 
him. Defendant moved to dis- 
miss on the ground plaintiff’s 
exclusive remedy rested with the 
Board and plaintiff countered 
that the Railway Labor Act, 
which established the National 
Railroad Adjustment Board, is 
unconstitutional in that it de- 
prives plaintiff of the common 
law trial of his alleged cause of 
action. 


Held. Subparagraph (m) of 
Sec 153 of the Railway Labor Act 
provides that the awards of the 
Board shall be final and bind- 
ing upon both parties to the dis- 
pute and subparagraph (p) con- 
fers jurisdiction on the U. S. Dis- 
trict Courts to enforce the 
awards and that in such case 
suit shall proceed as other civil 
suits except that the findings 
and order of the Board shall be 
prima facie evidence of the facts 
therein stated. 
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A LAWYER'S DUTY 





As lawyers each of us would be first to recognize and agree that 
a thoroughly independent and fearless judiciary is indispensable 
to a sound judicial system as one of the three separate branches 


of government;- 


and that absent these attributes, 


basic freedoms 


and individual rights are reduced to empty words. Authorities on 
judicial administration, past and contemporary, have expressed 


this fundamental requirement in a variety of cogent, 


words. 


meaningful 


Speaking at the John Marshall Bicentennial Ceremonies, Chief 


Justice Warren pointed out 


(41 A.B.A.J. 


1009) that: ‘‘Insistence 


upon the independence of the judiciary in the early days of our 
nation was perhaps John Marshall’s greatest contribution to con- 


stitutional law. 


He aptly stated the controlling principle when, 


in speaking of the Court during his tenure, he said that they had 


‘never sought 
bounds, nor feared to carry it 


to enlarge the judicial power beyond its proper 
to the fullest extent that duty | 


required’. That is precisely the obligation of the judiciary teday. 
Self-restraint and fearlessness are always essential attributes of 
every branch of our Government.” Rufus Choate, speaking before 


the Massachusetts State 


Convention in 1853, 


remarked in vivid 


terms that “Outraged and in mourning by judicial subserviency 


and judicial murder, 


England discerned at the Revolution that 


her liberty was incompletely recovered and imperfectly guarded, 
unless she had judges by whom the boast that an Englishman’s 
house is his castle, should be elevated from a phrase to a fact; 
from an abstract right to a secure enjoyment, so that, although 


that house were ‘a cottage 
winds might enter, the king 


with a thatched 
could not’.” 


roof which all the 
Chief Justice Vanderbilt, 


in a paper delivered at the Northwestern University School of Law 
in 1953, stressed as an essential of a sound judicial system ‘“‘a corps 


of judges, each of them utterly 


independent and beholden only 


to the law and to the Constitution, thoroughly grounded in his 
knowledge of the law and of human nature including its political 
manifestations, experienced at the bar in either trial or appellate 
work and preferably in both, of such a temperament that he can 
hear both sides of a case before making up his mind, devoted to 
the law and justice, industrious, and, above all, honest and be- 
lieved to be honest.’ Of no less explicitness is the declaration 


contained in Canon 14 of the Canons of Judicial Ethics that: 


“A 


judge should not be swayed by partisan demands, public clamor 


or considerations of personal 


apprehensive of unjusi criticism. 
Responsible constructive crit 


popularity 


” 


or notoriety, nor be 


icism of judicial opinions is, of 


course, always proper—and in fact should be considered an im- 


portant obligation on the part of practitioners at the Bar. 


But 


what is our clear duty when irresponsible attacks are made upon 
the integrity of a Court and upon its members? The utterances of | 


some following 


the Federal Supreme Cotrt’s decisions 


in the 


school segregation cases are but more current examples of un- 
bridled emotionalism and prejudices which, if left unanswered, 
could become dangerous to the welfare of the country. Our history 
as a nation can supply a number of other such instances. If only 
to maintain respect for law—without which the Bar itself would 


ultimately cease 


to function—it becomes our certain duty 


to 


clearly inform our fellow citizens of the irresponsibility of these 
attacks and the dangers to liberty and freedom inherent in them 
Beyond this, our position as officers of the Court as well as the 
demands of basic fairness call upon us to raise our voice in defense 
of judges who by reason of their determination to maintain the 
dignity of the Court find it necessary to ignore incipient attacks 


against themselves. 
Accordingly, 


we enthusiastically 


applaud and join in the 


sentiments expressed by the lawyer members of the Nineteenth 
Judicial Conference of the Third Federal Circuit deploring “the 
current irresponsible attacks upon the integrity of the Supreme 
Court of the United States and upon the personal reputations cf 
the members thereof”, and affirming their “faith in the court, its 


Chief Justice and the Associate 


Justices thereof”. 


The organized Bar—national, state and local—should, in the 
interest of all of our fellow citizens, maintain a constant vigil 
against unjustified attacks upon our courts and with spirit and 


vigor hasten to their defense. 











Doctorate Conferred On Vanderbilt By 
Fairleigh Dickinson University 





Chief Justice Arthur T. Van- 
derbilt was awarded an honor- 
ary degree of Doctor of Laws by 
Fairleigh Dickinson University 
at ceremonies held last week at 

race Chapel in Rutherford. 

The Degree was conferred on 
the Chief Justice by Dr. Peter 
Sammartino, President of the 
University. In his response, the 
Chief Justice spoke on the im- 





portance of the right to vote. He 
compared figures and statistics 
on the exercise of this important 
franchise in the U. S. and 
abroad showing that the right 
to vote was exercised by a much 
higher percentage of the quali- 
fied voters in foreign countries 
than in the United States. 

The convocation was attended 
by about 300 members of the 
Bench and Bar. 


California May Alter 
System of Removal 
Of Judges 


State Bar Group Proposes 
Changes 


Los Angeles (ACCN)—Propos- 
als to change the method for re- 
moval of California judges who 
are aged or unfit were made 
public by Chief Justice Phil 
Gibson of that state at a press 
conference during the recent 
convention here of the State Bar 
of California. 

At the press conference, the 
chief justice presented a report 
of a special committee of the 
California Judicial council, 
headed by Justice A. F. Bray, 
District Court of Appeal, First 
Mistrict, San Francisco. This in- 
cluded a tentative draft of an 
enlarged commission of judicial 
qualifications, the California 
body passing on judicial fitness, 
and an amendment to the state 
constitution changing the meth- 
od of removing judges. 

Describing the present pro- 
cedure for removal as inade- 
quate, Justice Gibson explained 
that the proposed amendment 
would make it possible for any 
citizen to file a complaint with 
the commission which would 
then conduct a hearing. 

He pointed out that the 
change still calls for legislative 
action on final removal but add- 


;ed that most judges called be- 


fore the commission would 
probably leave the bench of their 
own volition. 

“Nearly all of the judges are 
conscientious, hardworking 
men,” he said. “But occasional- 
ly you have one 
guilty of misconduct or may be 
incapacitated from performing 
his judicial functions.” 

The proposed procedure would 
help solve this sort of problem. 
Impeachment has been found 
too cumbersome for effective re- 
moval and has been seldom used. 


The chief justice said that 
there were some cases in the 
state now where the judge 
should retire because he is not 
capable of continuing on the 
bench. 

In explaining the proposed 


procedure for removal the jus- 
tice quoted from the report that, 
“the justice or judge shall be 
served with a copy of the com- 
plaint and be given an oppor- 
tunity to answer and to be 
heard by the commission. 

“If the commission finds that 
one or more charges have been 
proved, it shall order the sus- 
pension of the justice or judge” 
and 
mend to the state senate that 
moved from office. 

Where the charge is one of 
mental or physical disability the 
justice or judge shall be retired 
just as under normal retirement 
procedures. Action by the sen- 
ate would be by simple majority 
vote. 

Members of the commission as 
enlarged would include: the 
chief justice, or in his absence 
the acting chief justice, who 
would be the chairman; the at- 
torney general, who would act 
as secretary; two justices of the 
District Courts of Appeal and 
one judge of a Superior court, 
each selected by the Supreme 
court for a four-year term: and 
two members of the state bar 
appointed by the board of gov- 
ernors, also for a four-year term. 

Chief Justice Gibson said that 
he hoped the proposals, which 
must be approved by the Ju- 
dicial council and the board of 
governors of the State bar would 
be ready for presentation to the 
1957 session of the legislature. 

“If the resources of the Judi- 
cial council and the State bar 
are pooled and their efforts co- 
ordinated, we may look forward 


with confidence to the early | 


‘realization of our hope for a 





that may be! 


| which the general 


at the same time recom- | 


Oregon Bar Helps New Lawyers Get Started 


One of the constant problems 
facing bar associations is that 
of helping to put members of 
the bar seeking employment in 
contact with law firms and or- 
ganizations having job openings. 
The Oregon State Bar Commit- 
tee on Lawyer Placement has 
developed a practical program 
which works like this, as re- 

















New Jersey Chapter Of 
NACCA Elects New 
Officers 


Revised Workmen’s Compensa- 
tion Act and Comparative 
Negligence Law Topics of 

Consideration 

A general meeting of the New 

Jersey Chapter of NACCA was 

held at the Hotel Essex House, 

Newark, New Jersey on Thurs- 

day, October 4th and the fol- 

lowing officers were elected to 
serve for the term of one year: 

Herbert E. Greenstone, re-elect- 

ed President. 

John E. Neville. 

Jacob L. Balk, 

Secretary 

Noah Lichtenberg, 

Secretary 

Jacob Stiskin, 

urer. 

An open discussion was held 
concerning the new Workmen’s 
Compensation Act which will be 
effective after the first of the 
year and a committee headed 
by Aaron Gordon was appointed 
to consider the changes in the 
law and report back their rec- 
ommendations at the next gen- 
eral meeting. 

Other committees to be ap- 
pointed will consider the adop- 
tion of the Doctrine of Com- 
parative Negligence, the new 
time schedule for Law Courts 
and the question of public rela- 
tions as it effects the Bar. 

The local chapter is planning 
invite Quitman Ross, the 

elected National Presi- 

dent, to one of its meetings to 
discuss the application of the 

Comparative Negligence Doc- 

trine as it is applied in the 

State of Mississippi. Monthly 

meetings will be held dealing 

with the problems of workmen's 
compensation and tort law to 

Bar will be 


Vice-President 
Corresponding 


Recording 


re-elected Treas- 


to 
newly 


invited. 


‘Tumarkin Re-elected As 


N. J. Vice President of 
Federal Bar Ass'n 


New York—Allan L. Tumarkin 


of Newark, was re-elected Vice 


é : a | President for New Jersey of t 
such a judge or justice be re-| 4 he 


Federal Bar Association of New 
York, New Jersey and Connecti- 
cut at the annual meeting of the 
Association on October 9th. 


Mr. Tumarkin was admitted to 
practice in New Jersey as an 
attorney in 1928 and as a coun- 
sellor in 1931. He is also admit- 
ted to practice in the United 
States Court of Claims and the 
United States Supreme Court. 
Prior to his election, he served 
as Chairman of the Committee 
on Reorganization and Bank- 
ruptcy. and also as Chairman of 
the Subcommittee on the Judic- 
iary. He is also a member of the 
Essex County, New Jersey State 
and American Bar Associations. 








sound and efficient judicial sys- 
tem,” he said. 

The Judicial council is also 
studying proposals for improv- 
ing the method of selecting 
judges. One plan under consid- 
eration is to make present 
methods of selecting judges of 
Appellate and Supreme courts 
applicable to judges of the Su- 
perior court, he said. This would 
require the governor to submit 
all judicial appointments to the 
commission of judicial qualifica- 
tions. 


ported by Chairman William x 
Morrison of the Committee: 








“The membership of th. 
committee, 43 in number, ; 
necessarily state-wide, the pyr. 






pose being to have represent; 
tion in all the principal ci: 
the state. Each member of ty, 
committee undertakes to keep 
himself advised of openings: 
particularly in his area 
members of the bar seeki 
open an office for the p 
practice of law and to ; 
tne 












































such information to 
man. 
“Prior to the time of each ar 





nual admission ceremony | 
the Supreme Court the 
bers of the committee con 
a survey of placement 
tunities throughout the 
and their reports are sub 
to the chairman for the 
ration of a summary. In 
nection with the = ads 
ceremony, the committee 
sents a short program atS 
welcoming the new mem! 
the bar and advising th 
the known opportunities. 
“Members of the bar, 
officials and all others interes. 
ed in the employment or 
ciation of lawyers in any 
city are urged to comm. 
with the chairman of this com- 
mittee and the office of th 
Secretary of the Oregon Sta: 
Bar at any time conc 
placement opportunities, 1 
er the openings are in ; 
practice, in private business, < 
in public service. This commi: 
tee and the office of the Se 
tary maintains a record 
placement opportunities 
supplies information concernin 
them to those who inquire.’ 
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Limitation On 
Contingent Fees 


(Continued from 


cution of the action.” 
The new rule provides th: 
the percentages “shall be com 
puted on the gross sum recor 
ered, less all taxable co 
disbursements.” It spe 
deduction for liens, assi 
or claims in favor of h 
doctors, nurses, self-ins 
insurance carriers. Furt 
penses for legal, medical, i 
tigative or other services ir 
paring the action are 
charged against the 
compensation. 
Lawyers will be req 
file after Jan. 1 a closir 
ment with the clerk of 
pellate division. The s: 
must include the dispo: 
the case, the gross an 
recovery, taxable costs 
bursements, itemized s 
of liens, costs and expenses, ' 
net amount of recovery and 
amount of compensation 
ally received. 
Justice Peck commented ¢ 
negligence cases were “tI 
stay of the bar throug! 
country.”’ He said the 
of charging 50 per cen: ! 
veloped here gradually 
last decade, that the fee 
from 25 to 331/3 per 
other areas of the stat 
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The Appellate divis Depos 
preferred the sliding : 
flat 35 per cent limitati dir-Cg 


had been proposed, bec: 
was “no fixed relation 
the quality and quantity 0 
fessional time required 0 : 
pended and the monetary - 
portance of a case, and = 
relatively more time W - 
quired in smaller cases th? 
larger ones.” tem 

When the contingent !t¢ - 
proaches the 50 per cen: -*' 
the court added, “it ceas 


HAVE 


















fo. professional services ! 
ed and makes the lawyer 
ner or proprietor in the 
suit.” 
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Decisions on Criminal 
‘th. § Law and Procedure 


er, is The article that follows is the 
jghth in a series of articles in 
yiefly Summarizing the opin- 
ns and work of the Supreme 
court during its recent Term. 
fhe preceding articles reviewed 
se highlights and statistics of 
he Term, decisions on business 
regulation, labor relations, fed- 
zal and state taxation, jurisdic- 
tion and procedure, and govern- 
nent personnel, property, and 
grts. Subsequent articles will 
jal with other particular fields 
{ law. 

The Fifth Amendment rights 
‘grand jury and court witness- 
ore carefully spelled out by 


any 


eral courts. 


las and 











pre. SELF-INCRIMINATION 
Saler, | Adhering to, and expressly re- 
ning, the rationale of Brown 
jalker, 161 U.S. 591, the 
ourt decided that since the Act 
rotec:s against criminal prose- 






ability of 





ed review of Supreme Court's Work 


that Section 3486 of the Federal 
Criminal Code, barring the use 
of a congressional 
witness’ testimony “as evidence 
criminal 
against him in any court” ap- 
plies to state as well as to fed- 


Dissenting, Mr. Justice Doug- 
Mr. Justice Black felt 
that Brown v. Walker should be 


that ‘the right of silence created 
by the Fifth Amendment is be- 
yond the reach of Congress.” In 
addition, they took the position 
that the Act does not protect 
against loss of important citi- 
zenship rights, and that a ruling 
against its validity is required by 


Another phase of the federal 
preemption doctrine resulted in 
a decision that the Smith Sedi- 
tion Act supersedes the enforce- 
state 
proscribing the knowing advoca- 


state to protect 
time against sabotage or at- 
tempted violence of all kinds.” 
Disturbed by the summary 
manner in which the majority 
distinguished Gilbert v. Minne- 
sota, the dissenters, led by Mr. 
Justice Reed, were unable to 
agree that the federal law was 
“of such a pervasive character 
as to indicate an intention to 


committee 


proceeding 


void state action.” (Pennsyl- 
overruled, citing with approval vania v. Nelson, No. 10, 24 LW 
the minority’s view in that case 4165) 


SEARCHES AND SEIZURES 
The Supreme Court’s 1949 de- 
cision in Wolf v. Colorado, 338 
U.S. 25—that the Fourteenth 
Amendment does not forbid the 
admission in a state court prose- 
cution of evidence obtained by 


se Supreme Court last Term poya y. US. 116 US. 616. Ul]- 2M unreasonable search and 
by a 7-2 vote, it rejected a mann v. US. No. 58, 24 LW Seizure—proved no impediment 
e-barreled constitutional 4147) to its decision last Term that a 
yiack on the Compulsory Testi- __ 2 federal narcotics agent whose 
-ony Act of 1954, 23 LW 59. SEDITION illegally obtained evidence has 


been suppressed by a federal 
court can be enjoined from testi- 
fying with respect to or using 
the fruits of the illegal search in 
a state court narcotics prosecu- 
tion. 


sedition laws 


ion based upon compulsory CY °f forcible overthrow of the At the threshold, it was ar- 
ony, it does not abridge federal government. gued that while the Fourth 
.. moe constitutional privilege The Chief Justice, writing for Amendment would bar the use 


zainst self-incrimination. 

Justice Frankfurter, 
g for the majority, made 
shrift of the argument 
33 Brown v. Walker is dis- 
ishable. His opinion reads: 
F ioner * * * argues that 
fis case is different from Brown 










ment it”; 


the six-Justice majority, stated 
that any one of three tests ex- 
cludes state legislation on fed- 
eral sedition. First, the scheme 
of federal regulation is “so per- 
vasive as to make reasonable the 
inference that Congress left no 
room for the states to supple- 
second, the Smith Act 


of such evidence in a federal 
prosecution, the Wolf decision 
permits a state to use it in a 
state prosecution. However, the 
Court put all constitutional 
questions to one side, observing 
that the only relief asked was 
against a federal agent and that 
the property seized was contra- 


does not “limit the right of the 
itself at any 


the invalidation of the state law and naval Forces’ would seem to 
restrict court-martial jurisdic- | 


tion to. persons who are actually 
members or part of the armed 
| forces. There is a compelling 
reason for construing the clause 
this way; any expansion of 
court-martial jurisdiction like 
that in the 1950 Act necessarily 
encroaches op the jurisdiction 
of federal courts set up under 
Article III of the Constitution 
where persons on trial are sur- 
rounded with more constitution- 
al safeguards than in military 
tribunals.” 


He refused to minimize the 
“dangers lurking in military 
trials which were sought to be 
avoided by the Bill of Rights 
and Article III of our Constitu- 
tion.” Free countries of the 
world, he pointed out “have tried 
to restrict military tribunals to 
the narrowest jurisdiction deem- 
ed absolutely essential to main- 
taining discipline among troops 
in active service. * * * Court- 
martial jurisdiction sprang from 
the belief that within military 
ranks there is need for a prompt, 
ready-at-hand means of com- 
pelling obedience and order. But 
Army discipline will not be im- 
proved by court-martialing rath- 
er than trying by jury some 
civilian ex-soldier who has been | 
wholly separated from the serv- 
ice for months, years or per- | 
haps decades. Consequently con- | 
siderations of discipline provide | 
no excise for new expansion of | 
court-martial jurisdiction at the | 
expense of the normal and con- | 


sustaining Congress’ 


stitutionally preferable system 
of trial by jury.” 

The dissenters, led by Mr. 
Justice Reed, could see no reason 
for refusing court-martial juris- 
diction over crimes committed 
by a serviceman merely because 
they are not discovered until af- 
ter his discharge. They pointed 
out that in Billings v. Truesdell, 
321 U.S. 542, the Court found 
no constitutional infirmity in a 
law making draftees subject to 
court-martial before their actual 
induction. (Toth, U.S. ex rel. v. 
Talbott, No. 3, 24 LW 4005) 


CAMP FOLLOWERS 


Despite Mr. Justice Black’s 
statement in Toth that court- 
martial jurisdiction must be re- 
stricted “to persons who are ac- 
tually members or part of the 
armed forces,” the Court later 
found no constitutional defect 
in the Uniform Code’s provision 
(Art. 2(11) ), authorizing court- 
martial trials of civilians ac- 
companying the Armed Forces 
abroad. 

Mr. Justice Clark, speaking for 
the majority, found support for 
this position in Chief Justice 
Marshall’s opinion in American 
Ins. Co. v. Canter, 1 Pet. 511, up- 
holding Congress’ power to es- 
tablish legislative courts outside 
the territorial limits of the 
United States proper. Further 


support was found in an early 


140 U.S. 453, 
power to 
create consular courts to try, 


case, In re Ross, 


(Continued on page 6, col. 1) 





; Walker because the impact of 
he disabilities imposed by fed- 
ral and state authorities and 
he public in general—such as 
3s of job, expulsion from labor 
s, State registration and 
ation statutes, passport 
y, and general public 
sprobrium—is so oppressive 
aS zat the statute does not give 

m true immunity. * * * But, as 

nis Court has often held, the 

munity granted need only re- 
y pros#ove those sanctions which gen- 
rate the fear justifying invoca- 
on of the privilege: ‘The inter- 
Ection of the Fifth Amendment 
erates only where a witness is 
sed to incriminate himself— 
fother words, to give testimony 
hich may possibly expose him 
0a criminal charge. But if the 
inality has already been 
away, the Amendment 
ases to apply.’ Hale v. Henkel, 


touches a field in which the fed 











+ 







tion of the federal program. 
The Court distinguished Gil- 


which permitted a state to pun- 


War I even though they could 





a state statute, proscribing con- 
duct which would ‘interfere with 


men in the military forces of the 
United States or of the State of 
Minnesota,’ treated it not as an 
act relating to ‘the raising of 
armies for the national defense, 
nor to rules or regulations for 
the government of those under 
arms (a constitutionally ex- 
clusive federal power). It (was) 
simply a local police measure.’ ”’ 

Although the Court’s reason- 
ing raises some doubts as to 
whether the states can, at the 
present time, legislate even with 
regard to subversion against 
their own governments, the 
Chief Justice stated at the out- 
set that the decision in the in- 
stant case ‘does not affect the 
right of States to enforce their 
sedition laws at times when the 
Federal Government has not oc- 
cupied the field and is not pro- 
tecting the entire country from 
seditious conduct.” Moreover, 





munity Act protects a witness 


s compelled to answer to 
of his constitutional 
lity, he has of course, 
a particular sanction is 
to be imposed against 
right to claim that it is 
in nature.” 
oreover, the Court ruled that 
c¢ Act prohibits state prosecu- 
on. federal witnesses for 
es about which they are 
mpelled to testify. Support for 
n acFS position was found in Ad- 
csv. Maryland, 347 U.S. 179, 22 


" 4150. wherein it was held 
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eral interest is so dominant that 
State action is precluded; and 
third, enforcement of the state 
laws presents a serious danger 
of conflict with the administra- 


bert v. Minnesota, 254 U.S. 324, 


ish persons who had interfered 
with enlistments during World 


have been prosecuted federally. 


“In the Gilbert case this Court, 
in upholding the enforcement of 


or discourage the enlistment of 


band that Section 2463 of the Ju- 
dicial Code has made “subject 
only to the orders and decrees” 
of the United States courts. 

The opinion reads: 

“A federal agent has violated 
the federal Rules governing 
searches and _ seizures — Rules 
prescribed by this Court and 
made effective after submission 
to the Congress. * * * The power 
of the federal courts extends to 
policing those requirements and 
making certain that they are 
observed. * * * To enjoin the 
federal agent from testifying is 
merely to enforce the federal 
Rules against those owing obe- 
dience to them. 

“The command of the federal 
Rules is in no way affected by 
anything that happens in a state 
court. They are designed as 
standards for federal agents. 
The fact that their violation 
may be condoned by state prac- 
tice has no relevancy to our 
problem.” 

Mr. Justice Harlan, as spokes- 
man for the four dissenters, was 
unable to understand how an 
exercise of federal equity power 
designed to deny the state the 
use of this evidence can be rec- 
onciled with the policies under- 
lying Wolf. “In accommodating 
state and federal interests in 
criminal law enforcement this 
Court has hitherto taken the 
view that the States should be 
left free to follow or not the fed- 
eral exclusionary rule * * *. The 
present decision seems to * * * 
be a step in the opposite and 
wrong direction.” (Rea v. US., 
No. 30, 24 LW 4064) 


COURT-MARTIAL 
JURISDICTION 

The Court divided 6-3 when it 
struck down the Uniform Code 
of Military Justice’s provision 
(Art. 3(a) ) subjecting veterans 
to court-martial trials for pre- 
discharge crimes. Specifically, 
the majority ruled that Article 
3(a) was in excess of Congress’ 
powers under Article I of the 
Constitution to “raise and sup- | 
port armies,” to punish “offenses | 
against the law of nations,” and 
“to make rules for the govern- 
ment of the land and naval| 
forces.” Also, it infringes upon 
the prerogatives that Article III} 
gives to the courts. 

Given its natural meaning, the | 
Mr. Justice Black reasoned, “the | 
power granted Congress ‘To| 
make Rules’ to regulate ‘the land | 
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Ask any attorney what 
most influences his decision in the selection of a 
title company to handle the title interests of his real 
estate clients. He’ll sum it up about like this: 


QUALITY —the soundness of protection which the 
policy represents and the financial strength of the 
company behind it. 


SERVICE — the prompt and efficient execution of an 
assignment by a staff of experienced, able, interested 
experts who are concerned with the soundness of 
the title. 


CONVENIENCE — Complete facilities immediately 
available when and where they are needed. 


Fits us to a “T”! TG&T provides complete title 
service of highest quality through its eleven fully 
staffed, conveniently located offices in the Greater 
New York area, with full title insurance facilities 
now available in seven states. 


TITLE GUARANTEE 
Hc] and Trust Company 


NEWARK OFFICE: 1180 Raymond Blvd.: MArket 4-1331 
HACKENSACK OFFICE: 19 Banta Place: HUbbard 7-4300 


TITLE INSURANCE IN NEW YORK, NEW JERSEY, CONNECTICUT, 
MASSACHUSETTS, MAINE, VERMONT, GEORGIA 
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pursuant to treaties, American 
citizens for crimes committed in 
Japan, China, and other coun- 
tries. 

In addition, the Court rejected 
the contention that military jur- 
isdiction over a court-martialed 
camp follower expired upon her 
return to the United States for 
confinement in a civilian re- 
formatory. “It would be un- 
reasonable,” the opinion reads, 
“to hold that the services re- 
tained jurisdiction of military 
prisoners that they kept in for- 
eign countries but lost jurisdic- 
tion of prisoners confined in 
penal institutions in the United 
States.” 

Dissenting, The Chief Justice, 
Mr. Justice Black, and Mr. Jus- 
tice Douglas took the position 
that the majority opinion gives 
the Armed Forces “new powers 
not hitherto thought consistent 
with our scheme of govern- 
ment.” They stated that they 
needed more time in which to 
write their dissenting views, and 
would file their dissents during 
the next Term. Mr. Justice 
Frankfurter also reserved for a 
later date an expression of his 
views. (Reid v. Covert, Kinsella 
v. Krueger, Nos. 701 and 713, 24 
LW 4315, 4317) 
CONSCIENTIOUS OBJECTORS 

A conflict at the court of ap- 
peals level was settled by a 6-3 
ruling that conscientious objec- 
tors residing in one judicial dis- 
trict who refuse to obey a draft 
board order to report for work 
of national importance in an- 
other judicial district can be in- 
dicted only in the district to 
which they were ordered to re- 
port. 

Mr. Justice Reed for the ma- 
jority stated that ‘‘we are led to 
this conclusion by the general 


rule that where the crime 
charged is a failure to do a le- 
gally required act, the place 


fixed for its performance fixes 
the situs of the | crime. The Pos- 








ANNOUNCEMENT 


The State Board of Short- 
hand Reporting announces 
that an examination for the 
Certified Shorthand Report- 
er certificate (pursuant to R.S. 
45:15A) will be held at the 
Newark Preparatory School, 
1019 Broad Street, Newark, on 
Saturday, November 10, 1956, 
beginning at 10 a.m. Free 
parking in rear of building. 


Candidates who are entitled 
to re-examination and intend 
to participate in this exami- 
nation are requested to notify 
the Secretary of such inten- 
tion not later than Novem- 
ber 3, 1956. 


Typewriters will be avail- 
able to candidates for the 
transcription of their notes. 
Transcript paper, however, 
must be provided by the can- 
didates. 


Application blanks may be 
obtained from the Secretary, 
John P. Walsh, 605 Broad St., 
Newark 2. 








sibility that registrants might be 


| the laws guaranteed by the | | prisoner found mentally incom- | 


Fourteenth Amendment. 
Mr. 


| petent and dangerous to federal 


Justice Black, who an-| property and Officers if released 


ordered to report to points re-| nounced the judgment of the/is within Congress’ power under 
mote from the situs of draft} Court, flatly stated that in crim- | the Federal Constitution’s Neces- 
boards neither allows nor re-|jnal trials “a state can no more|Sary and Proper Clause. (Green- 
quires judicial changes in the| discriminate on account of pov- 


law of venue.’ 
Dissenting, Mr. Justice Doug- 


las, joined by the Chief Justice | 


and Mr. Justice Black, would 
read the Universal 
Training and Service Act “with 
an eye to history and try the 
offenders at home where our 
forefathers thought that nor- 
mally men would receive the 
fairest trial.” (Johnston v. U:S.; 
U.S. v. Patteson, Nos. 643 & 1704, 
24 LW 4263) 
TAX EVASION 

Tax evasion problems contin- 
ued to engage the Court’s at- 
tention. This time the chief 
question was whether a defend- 


Military | 
| defend 


ant indicted under the felony | 


provisions in Section 145(b) of 
the 1939 Internal Revenue Code 
for filing a false return is en- 
titled to a jury instruction that 
he could be found guilty of a 
misdemeanor under Section 3616 
(a). 
Accepting 


the government’s 


concession that Section 3616(a) | 


is applicable to income tax re- 
turns, the Court answered the 


question in the negative, reason- | motion to dismiss an indictment 


ing that Section 3616(a) does 


not define a “lesser included cf- | 


fense”’ 
inal Rule 31 requires an instruc- 
tion, but defines the same of- 
fense. 

The dissenters, 
reconcile 
that the choice between pun- 
ishing the defendant for a fel- 
ony or for a misdemeanor is left 


were unable to 


for which Federal Crim- | 


| the same offense in another dis- 


themselves to the fact | 


| 


to “the whim of the prose-| 
cuting attorney or the Attorney 
General.” They felt that only | 


the lesser penalty should be ap- | 
plied in this type of case and/| 
that the misdemeanor instruc- 


| 


| parts of a single prosecution, the 
| defendant 


tion should have been given. 
(Berra v. U.S., No. 60, 24 LW} 
4221) 


Another tax evasion case gav: 


the Justices less trouble. With- | 


out a dissenting vote, the Court 
ruled that an indictment can be 
based entirely on hearsay evi- 


|courts to have him tried in the 


dence. According to Mr. Justice | 


Black, who wrote the opinion. 
neither the Fifth 
nor any other constitutional 
provision prescribes the kind of 
evidence upon which grand jur- 
ies must act. The grand jury 
procedure required by the Fed- 
eral Constitution was intended 
to operate “substantially like its 
English progenitor. The basic 
purpose of the English grand 
jury was to provide a fair meth- 
od for instituting criminal pro- 
ceedings against persons. be- 
lieved to have committed crimes. 
Grand jurors were selected from 
the body of the people and their 
work was not hampered by rigid 
procedural or evidential rules. 
In fact, grand jurors could act 
on their own Knowledge and 
were free to make their present- 
ments or indictments on such 


informat ion as they deemed sat- 
isfactory.” (Costello v. U.S., No. 
72, 24 LW 4128) 

APPEALS 


The Court divided 5-4 in ruling 
that Illinois’ failure to furnish a 
free transcript of a trial court’s 
proceedings in noncapiial cases, 
or an adequate substitute there- 
for. deprives indigent defend- 
ants of the equal protection of 
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Amendment | 
| 320, 24 LW 4289) 


| California Supreme Court was 


race, or color.” “There 
meaningful distinction,” he con- 
tinued, 
would deny the poor the right to 
themselves in a trial 
court and one which effectively 
denies the poor an adequate ap- 
pellate review accorded to all 


“between a rule which | 


who have money enough to pay | 


the costs in advance.” Although 


he conceded that a state is not} 


required by the Federal Consti- 
tution to provide appellate 
courts or a right of appeal, he 
stated that if it does grant ap- 
pellate review it cannot do so 
“in a way 
against some convicted defend- 
ants on account of their pover- 
ty.” 


Concurring, Mr. Justice Frank- | 


furter stated that the decision 
should be delimited so as to give 
it prospective application only. 
(Griffin v. People of State of Illi- 
nois, No. 94, 24 LW 4209) 


lies from a federal district court 
order granting the government’s 


after the defendant had ob- 
tained a venue transfer to an- 
other division of the same dis- 
trict and the government had 
obtained a new indictment for 


trict. The Court reasoned that if 
the original indictment is view- 
ed in isolation from the new in- 
dictment an appeal from its dis- 
missal would not lie because the 
defendant had not been ag- 
grieved. On the other hand, the 
|} opinion continued, if both in- 
dictments be viewed together as 


fares no better. For 
then the order dismissing the 
original indictment would not 
be a final appealable order. 

In addition, it was held that 
the defendant was not entitled 
to writs of mandamus and pro- 
hibition compelling the district 


district of the original indict- 
ment, even if the dismissal order 
was erroneous. (Parr v. U.S., No. 


Another appellate problem 
was disposed of by a per curiam 
order reversing a Ninth Circuit 
judgment that a California pris- 
oner whose conviction of a capi- 
tal offense was affirmed by the 


not entitled to a federal habeas 
corpus writ on the basis of his 
claim, which he had failed to 
raise on appeal, that the prose- 
cution knowingly submitted an 


that discriminates | 


| wood v. U.S, No. 460, 24 LW 


/erty than on account of religion, | 4125) 
is no | HABEAS CORPUS 


Four Justices dissented when 
the Court denied its own juris- 
diction to review a Florida pris- 
oner’s 1955 habeas corpus peti- 
tion that had been denied with- 
out opinion by the Florida Su- 
preme Court which had also de- 
nied his 1949 and 1952 habeas 
corpus petitions. According to 
the majority, the 1955 denial 
may have been based on the 
ground that federal issues pre- 
sented had been _ previously 
raised within the meaning of 
Florida’s res judicata statute, or 
at least could have been raised 


|in prior proceedings and ac- 


cordingly were not available as 
a matter of state law. 
The dissenters took the view 


| that the language of the Florida 
| Supreme Court’s 1955 order in- 
|dicates that the prisoner’s fed- 


eral constitutional claims were 


| rejected not on grounds of res 
Another 5-4 decision found the | 
majority ruling that no appeal | 


| cluded, 





incomplete record on appeal, 
omitting the trial judge’s al-| 
legedly erroneous instructions | 


and prejudicial comments made | 
during trial. In a short opinion | 
accompanying its order, the Su- | 
preme Court, without intimating | 
any opinion regarding the valid- 
ity of the prisoner’s claim, stat ed| > 
that the habeas corpus petition’ S| 
undenied allegations sufficiently 
set forth a denial of due process, | 
and that the prisoner was en-| 
titled to a hearing thereon. | 
(Chessman v. Teets, No. 196, 24} 
LW 3107) 
INSANITY 
The Supreme Court was called | 
upon last Term to construe Sec- 
tions 4246, 4247 and 4248 of the 
Federal Criminal Code, author- 
izing the commitment of those 
persons charged with federal 
crime who are insane or mental- 
ly incompetent to stand trial. It 
was argued that these sections 
deal only with the problem of 
temporary insanity. However, 
examination of the legislative 
history convinced the Court that 
they authorize the commitment 
of permanently, as well as tem- 
porarily, insane prisoners. More- 
over, the application of those 
sections to commit a federal 


| last 


| system,” 


judicata but on their merits. “On 
the present record,” they con- 
“we have a grave mis- 
carriage of justice involving an 
invasion of federal rights guar- 
anteed by the Fourteenth 
Amendment.” (Durley v. Mayo, 
No. 489, 24 LW 4279) 

Another state prisoner was 
more successful, however, when 
a unanimous Court decided that 
he was entitled to a hearing on 
his habeas corpus petition alleg- 
ing that his guilty plea to 30 
charges was coerced and that he 
had never been advised of his 
right to or given the benefit of 
counsel, even though the district 
attorney denied coercion and the 
prisoner had had some previous 
experience with criminal courts. 
(Herman, Commonwealth of 
Pennsylvania ex rel. v. Claudy, 
No. 45, 24 LW 4055) 

In the remaining habeas 
corpus case, the Supreme Court 
dismissed a certificate filed by 
the United States Court of Ap- 
peals for the Ninth Circuit, 
thereby refusing to lay down 
any procedure for the courts of 
appeals to follow in entertain- 
ing applications for certificates 
of probable cause under Section 
2253 of the Judicial Code. The 
short, unanimous opinion stated 
that it is for the court of appeals 
to determine whether such an 
application is to be considered 
by a panel of the court of ap- 
peals, by one of its judges, or in 


some other appropriate way. (In 
re Burwell, Nos. 736-737, 24 LW 
4172) 
JURIES 

Questions as to the effect of 
extraneous jury communica- 


tions upon a federal criminal de- 
fendant’s right to a fair trial 
were considered by the Court 
term. Specifically, it was de- 
cided by a 7-0 vote, that the 
| presence on the jury of a juror 


who was “disturbed and trou- 
bled” kv a communication he 
had interpreted as bribe offer 


and who was questioned by an 
FBI agent about such communi- 
cation, entitled a convicted de- 
fendant to a new trial. “Proper 


;concern for protecting and pre- 


serving the integrity of our jury 
Said Mr. Justice Min- 
ton, “dictates against our specu- 
lating that the FBI agent’s in- 
terview with (the juror), dis- 
persed the cloud created by (the) 
communication. * * * He had 
been subjected to extraneous in- 
fluences to which no juror 


es 


should be subjected, for it is the 
law’s objective to guard jealous); : 
the sanctity of the jury’s righ: 
to operate as freely as posgj}. 
from outside unauthorized 
trusions purposefully mage 
(Remmer v. U.S. No. 156, 24 ty 
4123) 

Another jury problem causeg 
the Court more trouble. A sgiy. 
Justice majority decided tha: 
neither extensive news coverag: 
of the immediately preceding 
trial of a Pennsylvania murgp; 
defendant’s codefendants ap; 
of the judge’s complimentary 
remarks to the jury that a 
turned a guilty verdic: and 
death sentence in that case no; 
the presence at the defendant; 
trial of the judge who had pre. 
sided at the codefendants’ triz) 
so improperly _ influenced 
jury as to deprive the defendep: 
of due process. 

For the dissenters, Mr. Justice 
Harlan stated that he was un-}. 
able to say that the support ler: 
to the prosecution by the nres 
ence of the judge who had pre. 
sided at the codefendants’ tria) 
“might not have tipped ths 
scales with the jury in favor o 
a death verdict, and in a capit, 
case I would resolve that dou; 
in favor of a new trial.” (Dare; 
v. Handy, No. 323, 24 LW 4330 

Louisiana’s requirement 
objections to a grand jury > 
filed within three days after th 
close of the term was pi by 
the Supreme Court as agains 
the contention that it cou ld no 
constitutionally be applied to 
Negro rape defendant who wa 
a fugitive from justice durin 
the period for filing objections 
(Michel v. State of Lo a 
Poret v. Same, Nos. 32 & 36, 2 
LW 4027) 

However, the Supreme 
unanimously agreed that 
to appoint counsel for a s 
literate Negro rape defe 
excused his failure to 
with Georgia’s rule r 
that objections to the grand 
be made prior to the ind 
(Reece v. State of Georgia, Ns 
112, 24 LW 4023) 


ATTORNEYS 

A contempt case required th 
construction of Section 401(2) 0 
the Federal Criminal Code em: 
powering “a court of the Unite 

tates” to punish as con 
“misbehavior of any of it 
cers in their official ¢ 
tions.’ Without a di: 
vote, the Supreme Court d 
that an attorney is not a 
“officer” who can be sumr 
tried for contempt under th 
statute. 

“It has been stated 
times,” Mr. Justice Black 
ceded, “that lawyers are ‘offic 
of the court.’ ”’ However, he co 
tinued, it was pointed out ink 
Parte Garland, 4 Wall. 333, 3 
that an attorney is not a 
cer” within the ordinary 
ing of that term. The word 
cer” as it has always bee! 
plied to lawyers conveys quite 
different meaning from 
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is the view of Supreme | him. One of the amendments ex- | | lengthy depositions and an un 
alousl ” Court's wn k pees of Civil Cases | Pressly provides that such dis-|seemly race results between 
S righ: - (Continued from page 1) | injuries, he is required to enum-| covery ‘may be obtained without; them as to who should be the 
Ossi]: +s i erate them in detail. If he claims} a court order. It seems but fair | first to serve his notice. 
ed in. Continued trom page 6) — Pe — who seem a any special damages, he is re-| and sensible to permit a party) It is to be deplored that all too 

> is , see b. é main purpose 0 
made d “officer” as applied to peo- pe He - Pegs hm ‘aise quired to itemize them. Thus | or his-counsel to read what he| often the taking of depositions 










































hospital expenses, medical ex-/} has said on a prior occasion. |}and the use of other discovery 
penses, repair bills and the like,| A proposal has been advanced | remedies are delayed by counsel 
are listed, item by item, in the| and debated to permit a discov- | until almost the eve of bee i 
i lt is that in a substantia 
inion concluded, “why the ; ot é pretrial order. /ery of the names of witnesses | resu U 

that some courts have called The court generally explores| whom the party expects to call | number of instances, counsel 


gory Of ‘officers’ subject tO} aaces for 
Tacs jurisdiction of ; court eS ee —— the possibility of stipulations re-| at the trial. There is much to be | are not ready ne ee 
nier §401(2) should be ex-| jnaccurately referred to ag pre- S2"ding ownership of a vehicle} said in favor of such an amend- | the case is reached. This is one 
murder landed beyond the group of per- ale st Plate te Ay el in automobile accident cases, the ment, because it would elimin- | of —, pr gnderagyt ; pe 
who serve as conventional av be, they are not pretrials identity and agency of the;ate an occasional fraud _that pera oor > del a 
ieNtary; t officers and are regularly ig sure. settlements are fre. driver, and the like. Such mat-| may be perpetrated by calling a/ often awyers aan pha more 
ed as such in the laws.” ouently the by-product of a gen- ‘eFS. are frequently stipulated.) hitherto unknown witness at the than courts’ delays. The coop- 
Does ¢. UR, te 16. Ki) Matters concerning which there last moment, when there is no eration of the bar is needed in 
Camm S., : : uine pretrial, because at the end can be no substantial dispute,| time to investigate him. On the this respect. A Committee of 
i : of a pretrial session, both sides such as the operation of traffic other hand, it has been objected judges in our court has recom- 
POBATION have a more discerning under- ji01+5 street measurements, and| that a compulsory revelation of | Mended for consideration a pro- 
The Court was also called upon standing and a clearer compre- the like, are frequently stipula-| the names of witnesses to be) Posed local rule to require the 
» construe Section 3651 of the hension of their own weak ted thereby ane iting the called naturally makes it pos-_| institution of all discovery reme- 
ederal Criminal Code providing | points and the strong points of nanesatie fe Pian wt es: athie toe an unscrupulous op-| dies within a specified period 
suspension of sentence and their adversaries, than they 1.0¢ on such issues. It is cus-| ponent to fabricate opposing after a case is at issue. There 
pation =“upon entering a probably have had previously. tomary to mark 31] hospital and testimony. The weight of this has been some discussion as to 
ient of conviction.” It held} Another common misconcep- abies bills nppnetes ‘fine re. | contention. seems doubtful in| Whether such a local rule would 
he statute does not em- tion concerning pretrial Is that 01+." and other similar exhibits. view of the fact that under the be valid, because it is contended 
ra federal district court to) it is suitable only for long and eekandoeet od ‘ ee — cuaeal Rules, a discovery of the by some that it would be a limi- 
nd a second sentence after complicated cases, but is of nO that they may be admitted in| names of all known witnesses to| tation on the Federal Rules of 
risoner has begun to serve a/ value in the ordinary, simple, Qvigence without formal proof, a particular event, may be re-| Civil Procedure and, therefore, 
lative sentence composed | routine action, such as an aver- subject to a re evation of ak quired, although a party may beyond the power of any indi- 
stwo OF more consecutive sen- age personal injury suit. On the Chiection as to relevancy and not be compelled to indicate| vidual court to promulgate. 
. (Affronti v. U.S. No. 71, contrary, experience shows that competency. In actions of other what witnesses he will call in| I shall now proceed to a dis- 
LW 4031) pretrial is as essential in a short types, if there is considerable support of his case. The sug- cussion of what can be done at 
€ Fifth Amendment’s pro- simple case as 1t 1S = the long documentarv evidence. all of the gested innovation, therefore the trial in order to shorten its 
n against double jeopardy, and complicated case, and a5 Gon nents ‘are produced. They was not as drastic or as radical length. In this respect Federal 
Court also held, does not bar | much good may be accomplished 47. initialed by the trial judge, as might appear at first blush.| judges have a great advantage 
federal government's civil | in one as in the other. To be Of 214 an endeavor is made to en_|In fact, even today it is fre- Over most State judges, in that 
under the Surplus|real value, however, a pretrial tae te + ‘stinwlation waiving quent practice in our jurisdic- | Federal judges are clothed with 
Act from a person who} must be thorough. A perfunctory 5.04) proof. Thus pretrials| tion at least for parties to stip- common law powers to control! 
ously had been fined for/| pretrial is not only entirely lack- properly eondeted stinast aa ulate at pretrial to exchange the trial; whereas, all too often, 
zudulently obtaining surplus| ing in usefulness, but it repre- mn pore pial the names of prospective witnesses. the State judge is permitted to 
operty. Decisive of the issue | sents a sheer waste of time. Pre- j.notn of the trial. 2S Discovery remedies are indeed Preside only as a moderator or 
3s the Justices’ unanimous) trial requires not only thorough 1 tee by which Subject to abuse. It is possible referee. It so happens that two 
sion that the Act is reme- preparation and complete coop- Req second ger iene. WHIM) Se ceanrt te them for the purpose Of the States comprized within 
not penal. (Rex Trailer Co.,| eration on the part of counsel, si rn be ——— as 2 of harrassment and vexation, or| the Third Circuit are among the 
7. US., No. 48, 24 LW 4046) | but also needs the initiative and front Ol Pe ee iscovery of With a view to ascertaining facts few that have permitted their 
i CURIAM ORDERS a ta Se a various types. Modern discovery that might be useful in some mn judges bin situs ee al 
Five additional cases were dis- paca crystallization of issues, We@Pons provided by the Federal | Other litigation. The Rules, how- 
of by per curiam orders. | ctinwjatinne - athe, Rules of Civil Procedure have a| Ver, clothe the courts with plen- 


stipulations of fact, and other j 3 
the Solicitor General’s| .;;). Ae Sear very salutary and wholesome! 4‘Y power to afford a remedy. A : 
similar matters. Necessarily pre- ’ ’ proposed amendment to Rule 30 —We Cooperate With Attorneys— 


ons of error, the court | trig) is hard work for the judge, fashion reduced the element vad, would enhance this power by SARASOHN & CO. 


sed a Seventh Circuit de- + ‘ e +_ surprise to a minimum. More- 
E sometimes harder than conduct- ° ; oa . os itti FIRE ADJUSTERS F 
t iminal .- ie : ser jcanivowrs has ala | permitting the court to regulate OR THE 
that a federal criminal ing a trial. Cases are tried by Ver, discovery has also had the, 5 = aa POLICYHOLDER 


9 . : te ; ‘ ; indi ; ; i at its discretion the time 
idant was not entitled to a lawyers, but they are pretried indirect effect of shortening Ses. adie: alk Aaieiee aameaiinans 786 Broad Street, 
trial based on newly dis- py judges. trials. In our district, at least, a g | - _— he Ss ae 
ed evidence that a key wit-| “1+ may be useful to take a few Gefense counsel in every per- se Leite Ft be arise MArket 3-3213-4 
J . Dall ininry case takec « _| wnen rties des t 

had a criminal record and moments to recount our grati- S°Mal injury case takes a depo I 

ied falsely at the trial.) tyino experience with pretrial in sition of the plaintiff shortly 
ke v. U.S., No. 91, 24 LW the District of Columbia. Per- after the litigation is instituted. 
; and vacated the Fifth hans we may be pardoned for Plaintiff's counsel frequently 





erving “ty officers within the gether and induce them to set- 
~~ meaning of | that tle their cases. Nothing is far- 
e see no reason,” the ther from the fact. It is true 
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mbps as “cults denial of a tax evasion taking pride in the fact that we take the deposition of the de- : 
ner a Ss motion to withdraw have been among the pioneers in fendant. Medical examinations 
" aR uilty plea alleging that he that field and have carried pre- help to reduce controversies as| 
ra 8 impr operly advised and mis- trial procedure to at least as to the extent of the injuries, al- 


resented by counsel when the great an extent as has been done though unfortunately they can- 








“2 was entered. (Carter v. anywhere. With us pretrial is "Ot eliminate such disputes to| |// 
S.No. 457, 24 LW 3184) mandatory in all cases, with a 4S great a degree as is desirable. | | | 
ine r remaining per curiams af- few exceptions that need not be They also discourage inflated 

| 


med a Maryland federal dis- mentioned. When a case is first Unfounded claims. A great deal| 
: court’s dismissal of a trea- reached on the calendar, it is of value is found in the use of | 
: indictment because of op- assigned to the pretrial judge imterrozatories and requests for 
sive trial delay caused by the for pretrial. After the pretrial 2dmissions, because they bring 
mermment’s attempt to prose- is completed, it goes on the as- OU! many admissions in respect 
in te the defendant in the wrong sionment list for trial. We try to? which the introduction of evi- 
‘afFire : (U.S. v. Provoo, No. 195 to keep the pretrial and trial dence would have been other- 
eo 3107); affirmed a Ninth about three or four weeks apart, Wise necessary. Strange to say 

uit decision that the Federal but it is not always possible to members of the bar do not seem} |\ 
333, z mumunications Act’s wire tap- maintain this interval. The pre- make full use of requests for 
oa? Dan does not bar the use, trial is held in the courtroom @dmissions. 
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Our experience proves that the 







best interests of attorneys’ clients 



















prosecution for immigration and not in chambers. The pre- The proposed amendments tuo \ pie al we 
* violations, of evidence ob- trial judge dictates the pretrial the Federal Rules of Civil Pro-| | and our customers are Dest serve } 
by a Federal Communica- order to a typist as the pretrial cedure, which have been pre- by the spirit of cooperation that ex- | 
‘ts Commission engineer while progresses. It is signed by coun- pared by the Advisor} Commit-! : diol ; 
nitoring broadcasts of a then se]. generally before leaving the tee and submitted to the Su- ists between the embers of the 

— ee: Rei ces pis cir eS | Bar and this Institution. 

; = ants’ Arizona cotton farm. To take an illustration of a mow pending, would introduce } 





ugden v. U.S., No. 555, 24 LW pretrial in an average, run-of- added flexibility in the use of 
uicrred fe. ; 2Nd, on the authority of the-m case, say, a personal discovery. The prop sed amend- 

“man v. U.S., 341 U.S. 479, re- injury action, each counsel is re- Ment to Rule 34 would permit 
% CO.e "éd a Second Circuit ruling quired to state his precise ver- the discovery of documents by 
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RS [M2 federal grand jury wit- sion of the occurrence out of means of anterrogatories. 4 mG-| | 
“refusal, on grounds of self- which the lawsuit arises. These tion for such a discovery based) | || 
caRK [JF ination, to answer osten- versions are included in the pre- Upon a showing of good cause 


“7 nonincriminating questions trial order. The plaintiff is also Would no longer be needed. It 
out his business activity and required to particularize the Would still be open, of course, 
taintance with persons who negligence on which he relies, to the opposing party to file ob- 
* Rot notorious criminals 0 The defendant similarly must Jections to the disclosure. The 
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ers of a common law judge. 

A great improvement was in- 
troduced some years ago in the 
method of selecting jurors, by 
permitting the judge to conduct 
the voir dire examination of 
prospective jurors. The practice 
that I follow is to conduct the 
entire interrogation myself and 
to question all of the prospective 
jurors as a group. I add such 
questions as may be suggested 
by counsel and that seem ap- 
propriate. This procedure is sat- 
isfactory in selecting a fair and 
impartial jury and, at the same 
time, substantially reduces the 
time consumed in the _ process. 
Naturally any innovation in le- 
gal procedure arouses antagon- 
ism, or at least skepticism, on 
the part of some members of the 
bar. This reform was no excep- 
tion, but after it had been in 
operation for some time, several 
lawyers told me that they prefer 
it. because it eliminates the pos- 
sibility of some prospective ju- 
ror being offended by some 
question asked by counsel. 

It my experience that by 
strictly adhering to this pro- 
cedure in the ordinary run-of- 
the-mill civil or criminal case, 
a jury can be empanelled in a 
period of ten or twenty minutes. 
Even in capital cases. in which 
each side entitled to twenty 
peremptory challenges, my ex- 
perience has been that a jury 
can be empanelled in about an 
hour's time. 

Regular use of alternate ju- 
rors is desirable. I am following 
the practice of empanelling two 
alternate jurors in every case, 
no matter how short. All too of- 
ten a juror becomes ill over 
night, or is unable to continue to 
serve for some other imperative 
reason. If an alternate juror is 
available, the trial proceeds 
without interruption, and no 
time is lost. 

A trial judge can do a great 
deal in the direction of shorten- 
ing the trial by keeping it within 
proper channels, and of his own 
motion excluding irrelevant evi- 
dence. Obviously, a judge should 
not ordinarily on his own initi- 


1S 


is 


Puas 


ative reject testimony that is 
incompetent, but it is a proper 
function of the trial judge to 


nt 
ail 


irreleva testimony, 
reby not only shortening the 
but also preventing it from 
entangled and con- 
by tangential matters. 
is desirable to enforce vig- 
orously the Federal rule that 
cross-examination as to credi- 
bility may not extend to an in- 
terrogation concerning the wit- 
onduct in a matter not 
to litigation. other 
f course, criminal con- 
This course is not only 
oper and fair protection for 


out 
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witnesses but it also frequently 
reduces the length of a trial ina 
salutary fashion. There, too, the 
Federal rule seems much more 
desirable than the doctrine pre- 
vailing in many States, as well 
as in England, which permits 
cross-examination as to credi- 
bility to cover any act of the 
witness throughout his entire 
life. A witness should not be re- 
quired to bare his whole soul 
to the gaze of the curious merely 
because he is unfortunate 
enough to have some informa- 
tion that is relevant to the is- 
sues of the case on trial. 

The trial judge is in a position 
to exercise full control over the 
introduction of repetitious or 
cumulative testimony on an is- 
sue that is either immaterial or 
is one as to which there will not 
be any real dispute. To be cer- 
tain that no injustice is done, he 
may enquire of opposing coun- 
sel whether the latter intends to 
offer any contradictory testi- 
mony on the issue in question 
and, if the reply is in the nega- 
tive, there is no reason why the 


party that proffers the testi- 
mony should not be limited to 
one or two witnesses on the 


point. Lawyers in their anxiety 
and because of nervous strain 
under which 1! labor, have a 
natural tenden-y to _ over-try 
their cases and, thereby waste 
the time that the court could ac- 
cord to other litigants who are 
waiting to have their cases tried. 
The judge can do much to check 
this tendency. 

All too frequently, too much 
unnecessary time is consumed in 


arguments over objections to 
evidence. Three minutes on one 
objection, five on another, ten 
on a third, and a trial may be 
prolonged in the aggregate by 
half a day, and the trial of a 
protracted case may be _ pro- 
longed by several days. After 


all, many objections may seem 
novel or important to counsel, 
but are purely routine to the 
trial judge who is trying cases 
from day to day, and he can rule 
on them off-hand without hear- 
ing counsel. It is only an occa- 
sional objection that involves a 
close question, and in that in- 
stance the trial judge can in- 
vite oral argument if he deems it 
desirable. I find that trials can 
be shortened by declining to 
hear arguments on questions of 
evidence and ruling on objec- 
tions one way or the other, as 
soon as they are made, and by 
inviting an oral argument only 
in exceptional situations. 

In this connection, it may be 
of interest to recount a visit that 
I made to the courts in London 
a year ago when I sat through a 
criminal trial at Old Bailey. The 
trial moved fast. I heard not a 
Single objection of any kind 
from the begining to the end. 
Later, in conference with one of 
the judges, I commented on the 
absence of objections. His an- 
swer was that objections are 
very rarely heard in an English 
trial, because a barrister is pre- 
sumed to be familiar with the 
law of evidence, and it would not 
do for him to tender evidence 
that he should know is inadmis- 
sidle. On the other hand, no one 
would think of interposing an 
objection unless he was abso- 
lutely sure of his ground, be- 
cause it is humiliating and em- 
barassing to have an objection 
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Brochure For Self-Employed Pension Plan 
Being Distributed 





Step in A.B.A. Campaign for 
Passage of Jenkins-Keogh 
Proposal 


The A.B.A. Committee on Re- 
tirement Benefits has prepared 
and is distributing through lo- 
cal Bar Associations and other 
groups an exceptionally attrac- 
tive four-color brochure of four 
pages explaining and urging 
adoption of a bill by congress 
embodying the proposals of the 
Jenkins-Keogh bill which would 
permit self-employed persons to 
aside tax free sums each 
toward establishment of a 
retirement or pension 


set 
year 
personal 
fund. 

The brochure, titled ‘Man 
Bites Tax” asks “Is. self-em- 
ployment an economic sin?” and 
then reads: 

The lifetime income curve of 
a professional man usually is 
parabolic. Income rises slowly in 
early years, advances rapidly to 
a peak where it stays for a few 


years, then declines gradually. 
The problem we face in these 
days of steep income taxes is 
how to lay something aside from 
those peak-earning years to 
provide for ourselves and our 
families. 


For those of us who are Self- 
employed there exist no ready- 
made retirement programs. 





have such esprit de corps among 
members of our bar. 

I am also reminded of a judge 
who was a predecessor of mine 
in the court of which Iam now a 
member, and who was a celebra- 
ted wit. On one occasion when 
a lawyer insisted on arguing a 
matter concerning which the 
judge did not desire to hear any 
further, he remarked to coun- 
sel, ‘This court is often in er- 
ror, but never in doubt.” 

A trial judge is in a position 
to develop various proper de- 
vices from time to time in order 
to shorten trials. For example, 
if there is some basic issue on 


which the entire case rests, it 
is useful to requir2 the paity 
that has the burden on that is- 


sue to exhaust all cf his evidence 
on this point first, and then to 


bar all other evidence if the 
court rules that as a matter of 
law, the evidence on the basic 


issue is insufficient. For example, 
a substantial percentage of per- 
sonal injury cases end with a 
directed verdict in favor of the 
defendant. If it appears, either 
from the pretrial order or from 
the opening statements of coun- 


sel, that there may be some 
question whether, assuming the 
facts to be as the plaintiff 


claims, there is any liability as 
a matter of law on the part of 
the defendant, I have found it 
useful to require plaintiff’s 
counsel to introduce all of his 
evidence on the issue of liability 
first, withholding all of the evi- 
dence on the issue of damages 
for the time being. At the con- 
clusion of the evidence on this 
issue, a motion for a directed 
verdict may be disposed of and, 
if the motion is granted, a con- 
siderable saving of time results 
in not hearing details concern- 
ing the plaintiff’s injuries, med- 
ical testimony, and the like. 
Some lawyers have stated that 
they like this plan because it 
saves them the expense of call- 
ing their medical witnesses if 
there is going to be a directed 
verdict against them. 

Other similar contrivances 
may be worked out from time to 
time as situations arise, and the 
length of trials can be substan- 
tially curtailed thereby. 

In closing I revert the 
thought with which I com- 
menced, namely, that if we can 
abbreviate trials and try, say, 
three cases in the time that is 
now consumed by two, before 
very long the problem of con- 
gestion of dockets, where it ex- 
ists, may well be a thing of the 
past. : 


to 























Present tax laws render them 
unworkable. At the same time, 
millions of our fellow citizens 
find present income tax laws 
help them retire. Working for 
others rather than for them- 
selves, they participate in em- 
ployee’s pension plans. 

As you know, moneys paid in- 
to these trusteed or insured 
plans by an employer are deemed 
a business expense and consti- 
tute a tax deduction for the 
employer. More important to 
the employee is the fact that 
he does not have to pay any in- 
come tax on his company’s con- 
tribution, or the increments 
thereto, until the benefits actu- 
ally are paid out. 

For instance, if Mr. A, an offi- 


cer of Corporation X, draws a 
salary of $20,000 a year and 
Corporation X pays into its 


qualified employees’ trust each 
year for Mr. A the sum of $3,000, 
the taxable income of Mr. A is 
not thereby increased to $23,000. 
Mr. A pays income taxes only 
upon $20,000. The $3,000 paid to 
the employees’ trust for Mr. A’s 
benefit is not a part of his tax- 
able income until he actually 
receives it, plus interest earn- 
ings, from the trust some years 
later—usually after his days of 
high earned income are past. 
The same is true of a clerk in 
the office or a workman in the 
plant. These employed persons 
are having moneys paid into a 
trust for them and they do not 
currently pay taxes on such 
sums. 

But ten million self-employed 
taxpayers have no such tax de- 
ferment right. When we work 
for ourselves we are denied 
equivalent assistance toward 
retirement. 

This is true of lawyers and 
doctors, farmers, small business- 
men, dentists, accountants—al- 
together some 10,000,000 private 
citizens. For a long time now, 
they and we have proposed leg- 
islation to amend the tax laws 
so that the self-employed might 
achieve a measure of equality 
to establish individual retire- 
ment programs similar to pen- 
sion plans that grant tax defer- 
ment and retirement benefits to 
employees. 

In the last Congress, the Jen- 
kins-Keogh bill—the “Individu- 
al Retirement Act of 1955”—was 
introduced to help you and all 
self-employed people set aside a 
part of earnings for retirement. 
It sought to secure for you tax 
deferment privileges long avail- 
able to those who work for 
others but denied those who 
work for themselves. 

Jenkins-Keogh had _ bi-parti- 
san backing. Leading spokesmen 
for both political parties public- 
ly endorsed its underlying prin- 
ciple. The glaring inequity it 
seeks to adjust has not a single 
responsible apologist. (The Sec- 
retary of the Treasury grants 
that present revenue laws are 
unfair to ,the self-employed.) 
The House of Delegates of the 
American Bar Association and 
many state and local bar asso- 
ciations were strongly behind it. 
Yet the bill died in the Ways and 
Means Committee. 

The Jenkins-Keogh Bill—as 
amended in the House Ways and 
Means Committee allows a 
self-employed person to deduct 
from gross income each year a 
limited amount of earned in- 
come contributed by him to a 


restricted retirement fund or 
paid in as premiums to pur- 
chase a restricted retirement 


annuity contract. He can deduct 
annually up to $5,000 or 10% of 
earned income, whichever is 
less, but not more than a total 
of $100,000 during his lifetime. 
There’s a five-year carry-over 
of unused exclusions. 

An individual who has reach- 
ed age 55 before the effective 
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Dress Soberly In Cour 








Los Angeles (ACCN) — «sg. 
torneys and other officers shoul 
wear conservative busines " 
with coat and tie, and 
never dispense with coat 
in extremely warm Q 
with the court’s perm 
This was one of the rec 
dations made here rece; 
the Conference of Calify 
Judges by its commit: 
courtroom etiquette. 

Other recommendation 
by the committee and 
by the conference ud 
“Attorneys should not , 
front of the judge between +4 
bench and the counsel tab: 

“All objections anc 
ments should be made 
court rather than to 
counsel]. 

“Attorneys should i 
addressing the jury, crowd tp 
jury box nor address the 
a loud voice or in an un 
manner. Judges and a‘ttorne 
should avoid tardiness 
engagements. However 
unavoidably delayed, the, 
explain the reason for such ¢: 
lay. 

“Women should never aitenf 
court dressed in shorts c 
riding pants or other similar 3: 
tire. 

“The judge should 
times endeavor to put witnesse 
young attorneys, jurors anf: 
others appearing in the courdl--: t 
at ease by kindly and friend. 
demeanor. 

“No person should in th 
courtroom, while court is in seg 
sion, smoke, chew gum or x 
bacco, eat candy or other con 
fections, read newspapers 
magazines, Knit, attend cervix 
children, or converse or 
in any other similar 
which might be offensiv: 
tracting to any other person 
















































































































ditional amount, to hel 
build up an adequate 
in the fund or obtain mor 
a token annuity. In his 

normal deduction limit 
creased by the lesser of 
1% of his earned income 
tiplied by the number 
his age exceeds 55 (with a 
imum overage credit 

years). 

On attaining age 65, or 
under certain conditions, 
get back his contribution 
fund plus their accu 
earnings in one of three 


elected by him: (1) 
sum; (2) annual, quar: 
monthly installments 
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period of years, or | 
more single premium 
nuity contracts. 
Vigorous action is 
ganized by the ABA in 
of a new bill—similar 
necessarily identical to =h 


pointed in each Cong 
District in cooperati 
State and Local Bar 
tions. 
The time is now when: 
no longer be an economic > 
to be self-employed. 
—Committee on Retireme=: 
Benefits 
American Bar Cente! 
Chicago 37 
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In September 1944, 
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Pic@. only when pa: 1id in 1945. C 
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In 1949 this lease was can 
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; new lease. Phil Gluckstern’s 


teng TCM 1956-9. 
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the U.S. Army for hal 











‘lendie-h services. 


Held: The father’s expendi- 
n thes on behalf of his son for 
1 SeMMRvning, insurance and college 





rvifnine. 25 TC No. 98. 
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pUCTIONS: Taxpayer manu- 
4: ured materials used in the 
s¢ment of rayon and other 


gift or pay 


> make a grant of $4,000 
eeerk College of —— 
COMPENSION: 
vice president of a railway com- 
upon retirement 
years of service, 
months’ salary as 
appreciation for his 
st interests of the com- 
during the period 
yment’ The 
deducted by the 
yperating expenses. 
The payments 
in the taxpayer’ 


945 to 1946, the results 1 
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it was deducti- 
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total amount of the un 





je taxable year performed 
irs of farming services for 
ier. There was no agree- 
it he would be paid for 


Ol 


acquire 


meee not deductible as payments 
con@™: services rendered. They were 
q personal or family nature 





ned property in Stier, 


lease to Burdine’s de- 
eyment store. The lease grant- 

store an option to buy 
: property at the end of the 
m for $60,000. On execution 
‘Ma ‘he agreement, the store paid 
payers $30,000 which the 
ner argued was ad 
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lity policy and $13,000 
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on the employers’ intent to make 
compensation in 


The jury finds for 
government. Peters, DC Pa., 
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No. 95. 
RUL. 56-80: TRADE 
EXPENSES: 
made in settlement 
lleging violation 
Production Act 
amended, which are 
jisallowance to the 
nal Revenue by the Econ 
ibilization Agency or i 
components, are 
4 into account 
yr Federal income tax purposes. 
Rul. 56-182: DISTRIBU- 
IN REDEMPTION 
Where a corporati 
1ased and retired 
f its stock held 
stockholder, who 
to be a majority 
after the transaction, 
hat one of its employees 
sufficient i 
1 stock to increase his 
ings to equal a one-third inter- 
the corporation, 
and redemption 
was essentially equi 
a dividend. Such redemption 
j section 302(d) 
Revenue Code 
utes a_ distribution 
under section 
and is taxable 





to the extent 


section 316 of the a. 
Rul. 56-183: REDEMP- 
TIONS NOT TAXABLE AS DIV- 
Where certain mem- 
related family 
11 percent of the 
of a corporation 
their stock to 
for bona fide business 
the distribution 
y the stockholders in re- 
demption of such stock, to the 


is not in exces 


market value of 
redeemed, shall be ioantia as in 
yment in exch 
“under the provisions 
section 302 (a) and 


Revenue Code 


| abienenes between 
ce basis of the stock redeem- 
ed and the consideration receiv- 
1 therefor, to the extent that 
the consideration received is not 
than the fair 


such stock at 


emption, constitutes 
loss subject to 
and limitations 
P of chapter 1 


7, Rul. 56-184: RECEIPT OF 
ADDITIONA L CONSIDERA- 
an agreement be- 
two corporations 
I 1 with a nontaxable reor- 
Tani isation under sections 368(a) 
(B) and 354(a)(1) of the In- 
Revenue Code 
that the corporation, 
stock is being 
cash dividends 
s to the extent of the 
earnings of such corporation 

specified period 
to the exchange, the e 


ait 


of any cash 


Taxpayer, 


received a 


and 


of 


noe 
ange 


(bi (1) 
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cash received as a part of the 
reorganization under section 356 
of the 1954 Code 

BASIS OF ASSETS: Taxpayer 
purchased a funeral business 
from his former employer, agree- 
ing to pay $100 weekly for a 
period of 10 years or until the 
earlier death of the seller. The 
seller died after the taxpayer 
had made payments of $20,800. 

Held: The cost basis of the 
assets purchased was the actual 


amount paid, $20,800, not $52,- 
000, the potential liability under 


Beane, 





the purchase ag 
TCM 1956-8 
COST AND DEPRECIATION: 
In January 1943, decedent sold 
a farm consisting everal par- 
cels of land acquired before and 
after March 1, 1913, and on 
which decedent 1 made some 
40 improvements, to the U. S. 


for $239,496. Commi ssioner used 
as the basis of the improvements 
the cost and accrued deprecia- 
tion which taxpay d report- 
ed on his 1942 return and as- 
sessed over $70,000 deficiency. 

Held: Commi holding 
sustained. The estate failed to 


overcome deceder idmissions 
of cost and depreciation in the 
1942 return. Kreis Estate, CA-6, 
12-14-55. 

LEASING OF LAND TO WIFE: 
Taxpayer, a physician in Mon- 
mouth, Illinois, had for many 
years owned four t of farm- 
land, managed and operated by 
tenants. In 1942, in order to cut 
down his income taxes, he leased 
the farms to his wife, subject to 
the agreements with the tenant 
farmers. The rent paid by the 
wife was measured by the real- 
estate taxes, repair nsurance 
premiums, and part the cost 
of any capital improvements. 
They filed separate returns; he 
included only the rent received 


from his wife; she reported the 
income from the farms less rent 
paid 

Held: This ws: not a bona 
fide leasing arrangement, and 
the taxpayer still enjoyed, and 
was, therefore, taxable on, the 
net income derive from the 
farms. Winters, DC 1-11-56. 

INCOME: A fath purchased 
a lottery ticket in 1952 at a 
church bazaar and wrote in the 
name of his daughter on the 


daughter 
received 


ticket-receipt. The 
won the drawing 
a $750 bond. 

Held: The daughter received 
taxable income of $750. Since 
her gross income exceeded $600, 
her father could not take her as 
a dependent. Solomon 25 TC No 
108. 

PARTNERSHIP INCOME: 
Commissioner asserted that tax- 
payers, a married couple filing 
individually, omitted more than 
25% of gross income. If so, the 
3-year statute of limitations on 
assessments would be extended 
to 5 years. 

Held: The gross income on a 
partnership return which they 
filed to facilitate yrting com- 
munity income from a_ store 
must be treated as gross inccme 
reported. They ; hould have re- 
ported the gross income on their 
own returns; however, the in- 
come on the separate partner- 
ship return was not omitted. 
Rose. 24 TC No. 87 

BAD DEBT RESERVE: Tax- 
payers were Texas credit asso- 
ciations which became taxable 
in 1948 when the original capital 
invested by a U. S. instrumen- 
tality was retired. While con- 
trolled, it was required to set 
aside annual bad debt reserves 
of 1% and 1.2% of loans until 
the accumulated reserve reac *hed 
5% and 6% respec For 
later years, the Commissioner 
limited the addition to the av- 
erage ratio of loss t yans from 
1934 to 1949. The business of 
lending money to farmers to fi- 
nance their production has al- 
ways been a risky one, as proved 
by the experience of other farm 
credit associations and _ rural 
banks. As further evidence of 














drought. * 

Held: The additions claimed 
were reasonable. Winter Garden 
Credit “Assn., DC Tex., 12-21-55. 

BAD DEBTS: Taxpayer was, 
from 1929 to 1939, an employee 
of an advertising firm, and from 
1939 through 1044 head of his 
own firm. During this period, he 
bought several small-town news- 
papers in financial trouble. In 
1944 he sold one he had not been 
able to revive and claimed some 
$30,000 advanced to it as a busi- 
ness bad debt. 

Held: Considering that his 
full-time work was in advertis- 
ing, that he had made only trifl- 
ing loans to other papers, and 
that the other papers were pub- 
lished by corporations of which 
taxpayer was only a stockhclder 
taxpayer was held not in the 

usiness of lending money. Hick- 
erson, CA-2, 1-11-56. 

NON-BUSINESS BAD DEBTS: 
A CPA made business loans to 
various clients and prospective 
clients during the years 1924 to 
1948 to increase his practice and 
create professional goodwill. He 
claimed a bad debt deduction for 
a loan to a corporation run by 
relatives. 

Held: Advances of $18.870 to 
promote and finance this cor- 
poration were for the benefit of 
close members of his family, and 
being worthless in 1948 were 
non-business bad debts. Heilweil, 
TCM 1956-13. 

INCOME: Taxpayer, an attor- 
ney, received fees in 1948 and 
1949 under a contingent fee con- 
tract when a trial court awarded 
his clients a sales-tax refund. 
Late in 1949 the trial court de- 
cision was reversed: rehearing 
was denied in 1950. The state 
collected the refunded’ taxes 
from the attorneys’ clients and 
the attorney in turn repaid part 
of his fees. 

Held: The fees were received 
in 1948 and 1949 under a claim 
of right without any restriction 
as to their disposition or use. 
They were taxable income to the 
attorney in the year received 
Phillips, 25 TC No. 89. 

ASSESSMENT ON STOCK: 
Taxpayers were legatees of an 
estate which held bank stock in 
1933. The stock had cost the de- 
cedent $400,000. It was worthless 
in 1933 but the write-off did not 
result in tax benefit. An Assess- 
ment of $150.000 was paid in 
1936 and 1937. In 1942 about 
$133 000 recovery was received 
by the legatees. 

Held: These transactions mst 
be considered together. The as- 
sessment added to basis. The 
amount recovered in 1942 was 
less than amounts written off 
without tax benefit in »vrior 
years. Murray, CA-6. 2-2-56 

INTEREST ON DEVENT- 
URES: For the purpose of tran:- 
forming their interest into debt. 
preferred stockholders of tax- 
payer exchanged their 2% pre- 
ferred for preferred debentures. 

Held: The new certificates are 
not indebtedness—there is no 
fixed maturity and they are jun- 
ior to general creditors. Beaver 
Pipe Tools, DC Ohio, 12-29-55. 

CORPORATION EXPENSES: 
Taxpayer’s president and 59” 
stockholder owned a farm which 
he developed as a unigue horti- 
cultural showplace. He enter- 
tained both personal friends and 
business customers there. Not 
quite half the cost of creating 
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and maintaining the showplace 
was charged to the corporation. 
Held: The corporation had not 
met the burden of showing that 
the expenses were ordinary and 
necessary. The record of busi- 
ness use of the farm was meager. 
These disbursements were treat- 
ed as dividends io the stock- 
holder. Greenspop, CA-8, 2-2-56 
DIVIDENDS: Deceden was 
president-manager of a family 
corporation overatinz a depart- 
ment store. Due to his illness, 
the corporation sold the Store, 
business, inventorv. etc., in 1946 
for cash. Later in the year the 
corporation began operating a 
1ewhat smaller store. Since 
the capital needed was smaller, 
tre corporation redeemed one- 
ha'f the stock at book value and 
duced the lezal capital 
Fel?: The distribution is tax- 
acle as a dividend. Reduction of 
the larve cash account of the 
firm could have been accomp- 
lithed by a dividend. That tax 
1ving was not a motive is not 
-entroiling: the contraction of 
the business is important but 
not controllinz. Chandler Estate 
CA-6. 12-3-55 
DIVIDEND: Ta> 


te officer and 


on 
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ockholder in 
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(C-ntinued on p2ge 10. col. 1) 











AALTENS ORANGE 
AUCTION GALLERIES 


Estab. 1914 


AUCTIONEERS, APPRAISERS AND 
LIQUIDATORS OF ESTATES 


We Buy EVERYTHING 
In Whole or Part 


— IMMEDIATE APPRAISALS — 
— CHEERFUL ESTIMATES — 


SALES CONDUCTED REGULARLY 
BI-MONTHLY 
CONSULT US FIRST — IT PAYS 


Rep. by N. HOLOVER & SONS 
47-49 Main Street 
East Orange, N. J. 

OR 4-4526 SO 3-4463 
































From the Secretary 








WE PROCURE 1 


| CORPORATE INFORMATION 


As Part of Our Regular Service 


NEW JERSEY LAWYERS SERVICE 
24 Edison Place, Newark 2, N. J. 
MArket 3-6190 


of State's Records 




















Page Ten 











Federal Tax Notes 





unused excess-profits credit to 
be carried back to years in which 
it was not a personal holding 
company. American Valve Co., 
DC NY, 1-4-56. 

NET WORTH METHOD: Tax- 
payer was in the wholesale fruit 


(Continued from page 9) 


a family corporation, in settle- 
ment of a dispute with the other 
stockholders and corporate di- 
rectors was permitted to acquire 
for $7,500 corporate stock having 
































sioner had not 
of proof on the fraud question. | 


Therefore, 


! 
met his burden | 


fraud penalties were 
not applicable and the ordinary | 
statute of 3 year limitations ap- 
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1 »+ , ° ¢ . one y _ 
a fair market value of $25,800. anq vegetable business. The Form 872 more than three years | (7. 
Held: Taxpayer received @ Commissioner used the net but less than five years after 
taxable dividend to the extent worth method because the rec- filing the return. le 
of the bargain. Since he omit- orgs were inadequate and im-| Held: There was no deficieney | ot ———— 
ted the dividend from income, properly kept. for 1945, since the statute had|s nary to the 
which dividend was in excess Of Weld: Commissioner’s method run for that year. Commissioner a he See rear ot 
25% of the amount of gross IN- | was correct. Although mere neg- failed to meet his burden of | <tat state x, Do Hereby 
> > renorte ¢ ad > - ° ° ° @ 4 : ! . es on ¢ on e 
come reported, the 5-year sta- jioence in keeping records is not proof that gross income from) +;,;; S Gee a, ee 
tute + limitations — applica- sufficient proof of fraud, the the farm, as distinguished from | °ft exe and atiested consent 
ble. Waldheim, 25 TC No. 96. raud penalty was  sustained| gross receipts, was more than 3 all the stockholders 
DEDUCTIONS. Taxpayer ac- upon the finding that taxpayer |25% of reported gross income. pap cb aes Matson bay ras —_ 
crued $3,100 salary for its presi- deliberately and purposely un- | Romine, 25 TC No. 98. my said office as provided by law 
dent, who owned 61% _of the der-stated income. Gunn, TCM ASSESSMENTS: Taxpayers oli TESTIMONY | WHEREOR, ai 
stock. Prior to March 15, it is- 1956-24. filed their 1947 return on March fixed my official seal, at Trenton, 
sued a demand note to him for NET W ORTH METHOD: Tax- | 15, 1948, but did not pay the tax. | (s os a RE RN ence 
this amount. payer filed no income tax re-' Commissioner signed the assess- et ag ae 
Held: The note had value and turns for the taxable years 1941- | ment list on May 21, 1948 and Secretary of State.’ 
was therefore a payment of the; 1953. During this period she, prought suit for the tax on April; !J—0 18, 2h $21.60 
accrual. The expense is deduct-| owned and managed an apart-/| 27, 1954. The statute provides |— ees = oo. 
ible. Industrial Equipment Co., ment house and purchased and that court action must com- STATE TMENT OF STATE 
DC Okla. 11-18-56. sold various real estate. Since mence within six years of the - IF go _ Se aes 
BAD DEBTS: Taxpayer had she failed to keep books or rec- assessment of the tax. Taxpay- er ee terme 
lent money to its subsidiary. In| ords, Commissioner reconstruct- ers argued that the filing of the Se ee 
order to improve the financial ed her net income by use of the return on March 15th amounted = 
condition of the subsidiary, the net worth method. to a self-assessment which com- 
parent voluntarily cancelled the Held: Commissioner was cCor- | menced the running of the stat- principal 
obligation and took additional rect. Brown, TCM 1956-19. ute. : penn 
stock in lieu thereof. SECURITIES: Certainindivid-; Held: The assessment did not Jersey ‘(Donald Jones, 
¢ > > 7 : + ‘ er therei d in charg et 
Held: The parent was not en- uals purchased from the Army) occur until the Commissioner on at Se 
titled to a bad debt deduction buildings which had been erec-|signed the assessment list. | ‘ymvlied with the requirements of Title 14. 
The amount of the debt, when ted on land «ned by them.) Amori, DC Calif., 12-14-55. of New Jersey. preliminary to the issuing 
> si Taxpayer - corporation was sub- eae ARE d OW, T uae teens ‘i 
cancelled, became the basis for 1axpaj Te spe nane : Sud EXTENSION OF LIMITA-| «, NOW, TI EREFORE, I, the Secretary of 
f > and tI d ate of the State of New Jersey. Do Hereby 
the new stock acquired and the sequently formec and the indi- TIONS PERIOD: The last d Certify that the said c orporat n did, on the 
deduction would be allowable viduals received stock and notes| "| ° " ane 1ast Gay! ritth” day of Octobe 1956, file in 
ie ie #1 93 of the period of limitations for | my office a duly execu ted’ and attested con- 
Iw ; hange for the buildings ; : a writin tot ; 
only when the stock was sold or In exchange— 88.) assessments fell on December | 7a aa iting, £2, the, dissolution of said cor- 
became worthless. Lidgerwood The corporation contended that) )- °°” eae tnerect, which oald couscat Ged the Sooners 
Mfg. Co., CA-2, 1-17-56 in determining basis for the ei : apg Taxpayer On o¢"t eiings aforesaid are now on fle 
pA Se >» Sram, > F 8 > ” Va) > t s ~{ing id o ry law. 
SALARIES: Taxpaver or-| buildings, the face value of the eae th sent the Com-| IN TESTIMONY WHEREOF, 1 
SAL: ‘S: Taxpayer, a Cc ot hould be added to the| ™issioner a consent extending have hereto set my hand and af- 
poration engaged in the con-| MOtes Sno ig : the period.The cons ak ne fixed my official seal, at Trenton. 
stockholder’s basis of the build-| “© Perlod.tne consent was no this Fifth day ‘of October, 
struction of dwelling houses, | °*** . , received or signed by the Com-| ‘Se!) A D., 0m thousand nine hundred 
. ° ces x gS. ange . Y and fifty-six. 
paid its president and sole stock- “a — tes issued were |™issioner until Monday, Decem- EDWARD J. PATTEN, 
holder a salary of some $44,000, eld: ine ae S t ber 16th er nn ae ick ti 
° * vay aS ras a sa e vibe . ’ ed ated 
which was approximately 60% | Securities and ee Was & rans hilt i: aaa nied tee 
2 T . ay i nN 
of its profit for the year. In| fer to a controlled corporation —""': | aa cance sap sieht: cee “eeemaain' “ae email pee 
prior years, the officer’s salary under Section 112(B)(5) of the| executed until signed by the secre SAd - SEARLES, de 
jeadepeae le i Fi é ter- | Commissioner. It was not timely. NOTICE OF SETTLEMENT 
had been about 40% of the pro- 1939 Code. Camp Wolters Enter Glenshaw Glass C I 25 at otice is here given that the accounts 
fit prises, Inc., CA-5, 2-29-56. - ~/ ass UO. inc., <0 f the subscriber, Substituted Trustee of 
L. ANIC J fe 7_| No 5. the trust created for the benefit of Cora 
Held: $31,000 was reasonable i meant FOR SERV May Ma et als, under clause FOURTH 
compensation, despite the un- TCES: Taxpayer, a real estate _ LEGAL NOTICES ISAAC H. Last, will cack Gat ee 
contradicted testimony of wit- ey agreed gags to ————_——_—_—_ es 1 and “1 by | the Surrogate and 
: re = sae - ‘ 5g Te Essex County 
nesses that the full salary was ‘al of $2,500 a month to its four PE a gg By Mh ON Tuesday, the 
: stockholders who had obtained JOHN’ JOSEPH” MADDEN, || N ze 
reasonable. Golden Construction * is aE NS | ee ae 
eS ania a _ ir rder RIAD ) I “ ep YS. 0] 
Co., CA-10, 12-24-55. “ion coma a — e hotel » County of |... FID! Liry UNION TRUST COMPANY 
pcpAw 7 ease and a renewal. ! x LUM, FAIRLIE & FOSTER, Attorneys 
PERSONAL HOLDING COM- “‘Heig: Payments are deduct 605 Broad Street 
tn ta : . re mi Newark 2 “Me 
PANY: In the years involved, ible as actual compenstion for L.J.-—O% eee 18. 25. Nov. 1 
’ ° c aClvua i ob Nahin ais 
the taxpayer’s sole in yas : : —— = Seen 
cet pile = at p Pops ae services rendered in the past sisi : a aie 
1 res é re r S ated: Septembe , 1956 
its sroperty Fs ceived py a and to be rendered throughout ESTATE OF CONCETTA SIERCHIO, de- 
a icecehie : sisting of the ie. Gorm. of ‘tie. loons. “Senine- g the same aga ler of ADRIAN M 
ai Ne) ISIS : e > 1 orde of : A? i 
P a. ee a mah Operating Co., TOM 1056-| oon wo xe fe ts the County of 
stockholders and their families. 49 r Poet he have eas ere ttorney application of 
Held: Taxpayer was sO-, . 1 Newark 2, .N. J. a oe 
ie D eeeagptetei oe * ge SPENDTHRIFT TRUST: The AEG creditors of 
16 olding company <« x- : ; pesto i the subscribe 
ment trom « a _ = ba government served notice of tax : —————— ] under oath eir claims and 
empt from excess-profits tax. It jien on the trustees of several STATE OF NEW JERSEY jemands agai: f tela Gocenned. 
could not, therefore, have an) 4... hi : Mh ge i st lll Saar ane. 
es trusts of which Aley, a delin- : ERTIFIC ATE OF DISSOLUTION will be foreve prosecuting or 
ceeieee haces “eer ' quent taxpayer, was beneficiary cae whom these presents may come re¢ digit § t , 
cd ae ata Lainfield 5-8831 | Taxpayer agreed to pay the tax- WHEREAS. It appears to my satisfaction | HERMAN D. SORG, Attorney 
- . Y 1 a Icatec ecord o e proce merce Stree 
SAMUEL K. PEARSON |] «es, some $70,000. out of income of | ngs ‘tee the bate ntary dissolution "chesoet i aa 
CONSULTING METEOROLOGIST } the trusts and formally desig- )%),{%¢ “yamimous consent ¢ all the stock: sacsliiddatinteiadlisitles 
Expert Witness 40 Yrs. NY. & N.J. Courts} nated the Collector as agent to CHRISTOPHER CORP. 
1217 South End Park . iv is j , 5 . ration this State, whose principa Dated: September 12, 1956 
Plainfield, N.J. siagpetes _ a a Aries ice “is situated at N rly h Street, | ESTATE OF GEORGE M. BONHAG, ae- 
39 Cortland St.. Room 1010, N.Y.C a J pers hy — pill a Seen il . St New rsey (Wilbur Jeffries, be- ae lant to the order of ADRIAN M. 
tained spendthrift clauses, the ing the agent therein and in charge thereof,| FOLEY, JR., Surrogate of the County of 
I DEO a — , eae ene pon whom process may be served), har | 2X, de, on the applicati f 
trustees refused to do SO. -omplied with the requirements of Title 14 ~d., Exechtors ae aie aeconeen: 
MORTGAGE LOANS —— Held: The beneficiary’s agree- corporations, geen Ro woriens Statutes | ‘ y given to the creditors of 
PREY ew orsey, prel na to the 8 | 82 ecease to exhibit t he subscribe: 
Ist & 2nd Mortgages ment should be enforced. It was} ot this Certificate of Dissolution. | under wath or affirmation, their claime ond 
BOUGHT, SOLD, PLACED, REFINANCED | not decided whether the bene- | . NOW, THEREFORE, I, the Secretary of agi the estate of said deceased, 
k ors i : Seca Fae vee “9y | state of the State of New Jersey, Do Hereby | w ths from this date, or they 
Cash Waiting! 24-hour service. ficiary’s interest is property ertify that the anid corporation did, on the | wi forever barred from prosevuting or 
Brokers, Attorneys ial attention. j : = Fifth day October, 1956, file in my] recove the gainst the subscribers. 
yas JERSEY ea subject to a lien or whether the itfice a duly executed and attested consent | ‘ia tOLD KAPLAN 2 eiale 
259 Hillside A vie spendthrift clauses would be a writing to =~ — of eald cor. | IDELITY UNION TRUST COMPANY 
iliside ve., Leonia . . = 43 + wration, executec yy a 1e =6stockholdere PL AN & STIER, Attorneys 
Tel.: Windsor 7-0800 valid defense. The question Will | ihcrect, wtich ealé consent ond foe rosea [56 Heoua Sime orney 
si be adjudicated if proceedings) ‘ th proceedings aforesaid are now on file | BI N. 2. 
are i ough ainst the tru tee 1 my said office as provided by law oe t; 20. 27. Oct: 4, 11, 18 
SA TE te rought against t rustees {N TESTIMONY WHEREOF, 1 | lead, (es 
b > of tl ; ts. Al have hereto set my hand and af 
INVESTIGATIONS ecause O nese payments. Aley, fixed my = ial seal, at Trenton Dated: ttember 7, 1956 
DC ILL. this Fifth day of October, A.D., OF ELIZABETH SCHNEIDER, 
PRE TRIAL PREPARATION FRAUD PENALTIES: By ap-| *") gfy-sie a sine honda a ‘i aie nee a ane ae 
e F BRAY plying the net-worth method. EDW ARD J PATTEN, : oe Surrogate of the County of 
teeth ith an opening cash balance of | 1.3. oer. 11.18.25 sas.ae lies wutaninend, Races CE atl 
1180 Raymond Boulevard | W" Dns Onan DaleeDe OF | 7. —Oct. 31, 28. 98 ee ee a tee ae 
Newark 2, New Jersey zero, Commissioner found sub- |“ y\ki Novice that LOUIS P. PECK and | creditors f Said deceased, to exhibit to the 
Mitchell 2-4642 stantial omissions of income by | RUSE B. PECK, his wife, and LOUIS P. br under oath or aairmation,. ‘thelr 
Py Bese 4 PECK, JR.. MIRTAM REGINA PECK, and lemands against the estate of 
the taxpayer, who from 1941 to); AWRENCE “PAUL PECK. minors.” will within six months from this 
= 1948 had made cash purchases, }"" ESSEX COU NTY COURT, | 1 i rever barred from 
of real property government I i Divi n, on Wedn t ay ‘ ing the same against 
yy, & y f November, 1956, at n the] ‘the i 
bonds and other assets. His ex- | forenoon. tr 8 ude cis P PECORE | H. HARRY SCHAFFE =A 
planation of the cash was that none km. “OBA. ik Isp sorons, | ot 
. " r REG 2ECOR: g 
WANT in 1936 he returned to Iraq, LAWRENCE PAUL PECORA, resp niteaty. | 11, 18 
where he was born, and dug up a ae =—— 
S ‘e) ] E ‘e) N a crock buried in the basement of r ; = 
“a ao hy ivit ee | e signed will 
his deceased mother’s home. He], jot 31, 18. 25-Nov. 1 $11.97} 2 Court, on the 7th 
testified that he found coins| —— ae eee — 6. r ae 
Sdward Skoezypec ou ouse, 
worth about $29,000 a eee Jersey, for a judg- 


and jewelry 
in American funds. 
Held: Taxpayer had not over- 


LOCATED? 


come the presumption of cor- 
rectness of the Commissioner’s 
findings as to the deficiency. As 
bizzare and unusual as the tax-| 1% 


payers’s story was, the Commis- 





18, 





the name 


Edward Skoczypec 
io, Sisse a 










of Edward 


$9.45 1 





Newark 2. 
J.—-Oct 






names 


$11.97 
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Service For 
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In Trenton 


The Offices of the 
Secretary of State 





Supreme Court 

Superior Court 

Secretary of State 

U.S. District Court 
Workmen’s Compensation 
State Tax Department 
Attorney General 

Bureau of Vital Statistics 
All other State Offices 





In Bergen, Essex, Hudso 
Passaic and Union 
Counties 

County Clerk’s Office 

Register 

Surrogate 


County Clerk’s Vault 
Register’s Vault 

Sheriff’s Office 
Surrogate’s Vault 

Referees in Bankruptcy 
Chancery Division Chamber 
Compensation Courts 

All County Courts and Off 
Municipal Courts and Office 


District Courts 


All Parts of the District Cour 
in the Counties mentioned 


Services We Perform— 


Ascertaining corporate nam 
availability and corporate it 
formation 

Service of papers on 

Filing and delivery of papers, 
files, etc. 

Obtaining information and da 

Abstracting dockets 

Searching and abstracting tra 
names, corps., chattel mt 
estates, etc. 

Procuring Forms or Rules 

Marking District Court cases 

Obtaining police and h 
reports 


+torne 


4 


spital 





Messenger Service 


ae 





Our messenger calls 
office daily for your instr 
and requests on forms 
by us. 





@ 
Reports 


A prompt report is given J 
on each request you make. 


TO YOU FOR A NOMINAL 
MONTHLY CHARGE 


Serving the Bar of New Jé 
For Over 30 Years 


NEW JERSEY LAWYERS 
SERVICE 


24 Edison Place. Newark 
MArket 3-6190-1 
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ip eHERIFF’S SALE _ STATE OF NEW JERSEY TAKE NOTICE that the undersigned will | : Dated: September 27, 1956 Dated: September 21, 1956 
i SUPERIOR (CHAN) C-71 : DEPARTMENT OF STATE apply to the Essex County Court, at the} ESTATE OF ABRAHAM COHEN, deceased ; ESTATE OF RUTH M. CREIGHTON, de- 
RIUR COURT OF NEW JERSEY,| . CERTIFICATE OF DISSOLUTION Courthouse, in the City Newark, in the/ Pursuant to the order of ADRIAN M.| ceased. 
IVISION 





OUNTY, ¢ THAN( ERY D 
Docket No. - 


To - bed whom these presents may come, County of Essex and State of New Jersey,| FOLEY, JR 
) 
N Walnut 


Surrogate of the County of | Pursuant to the order of ADRIAN M. 
on the 3ist day of October, 1956, at the| Essex, this day made, on the application of | FOLEY, JR., Surrogate of the County of 
Wilkie E As, It appears to my satisfaction, | hour of 2 o'clock in t afternoon, for) the undersigned, Executors of said deceased, | Essex, this day made, on the application of 
: authenticated record of the proceed-/a judgment zi the to assume | notice is reby given to the creditors of | the undersigned, Executrix of said deceased, 
ngs for the voluntary dissolution thereof | the Y MIL LER and | said deceased, to exhibit to the subscribers | notice is hereby given to the creditors of said 
wre unanimous consent of all the stock- ively. }under oath or affirmation, their claims and| deceased, to exhibit to the subscriber under 
oiders, deposited in my office that 













names 


THELMA MILLE 












































































my off SIEWICZ and } demands against the estate of said deceased, | oath or aflirmation, their claims and demands 
LARIS REALTY CO MISIEWICZ. | Within six months from this date, or they| against the estate of said deceased, within 
‘ whose principal BAUM will be forever barred from prosecuting or! six months from this date, or they will be 
s Academy Street, s recovering the against the subscribers. | forever barred from prosecuting or recovering 
1e «(City f e x, ity of Essex, F COHEN the same against the subscriber. 
of New Jersey (Milton J. Lesnik, JOSEPH CORMAN | (INE LYNCH 
the axent therein and in charge thereof, 25 $10.71 | MILTON J. PASHMAN, Attorney WILLI AM WACKENHUTH, Attorney 
whom process may be served), has ees — 663 Main Avenue 10 VP: lace 
with the rec quirements of Title 14, i: Septe abies 13, 1956! Passaie, J. Newark. N. J. 
ay 101 ene of Revised Statutes psTaTe OF THEEDE R, deceased | L.J.—-Oct. 4, 11, 18, 25, Nov. 1 L.J.—-Sept. 27, Oct. 4, 11, 18, 25 
& eee to the issuing ADBIAX 4.1 —————.......... | 
a issolution g County of Dated: October 1, 1 ; eal —— 
NOW, E, I, the Secretary of appl ion of, ESTATE OF GEORGE J. AINBINDER, STATE OF NEW JERSEY 
3 ate of i New Jersey, Do Hereby said deccased deceased DEPARTMENT OF STATE f 
Lg ertify tl id corporation did, on the “ereditors of} Pur the order of ADRIAN M. CERTIFICATE OF UVISSULUTION 
PRAC I J BEGINNING at tober, 1956, file in my Oo subscriber Surrogate of the County of| To ail to whom these presents may come, 
one cone r ted consent ‘ ‘ and made, on the application of Greeting: — - 
the said cor- lecease? the 1 Executors of said deceased, WtikKbAS, It appears to my satisfaction, 
te ckholders 3 ; e is hereby given to the creditors of | ¥¥ duly authenticated record of the proceed- 
said record deceased, to exhibit to the subse ribers| 12xs tor the voluntary dissviution thereof 
roceedings on file nder oath or affirmation, their claims and| 0Y the unanimous consent of ali the stock- 
office i DER ; demands against the estate of said deceased, | “viders, deposited in my office that 
TEST tEOF i Att y in s months from this date, or they ROEMER GARAGE, INC. 
heret 1d and af ‘ be forever barred from prosecuting or| 4 corporation of this State, whose principal 
Z my Trenton recovering the same against the subscribers. | Office is situated at No. 88 Woodland Drive, 
sl a A.D t. 20, 27 ¢. 32. 49 ESTHER Z. AINBINDER in the Village of Short Hills, County of 
y-fiv ‘ housand ine hundred and : GEORGE STRAUSSBERG Essex, State of New Jersey (Pauline Roemer, 
ys €s Hity-si\ . By eae - a JACOB ZIMMERMAN, Attorney veiug the agent thervin ard in charge tuereof, 
oe I EDWARD J PATTEN, STATE OF NEW 17 Academy Street ipou whom process may be served), has 
ation . t Secretary of State DEPARTMENT I Newark 2, N. J. ‘umiplied with the requirements of Title 14, 
it oO 25 $21.60 CERTIFICATE DI; I Oct. 4, 11, 18, 25, Nov. 1 orpurations, General, of Kevised Statutes 
arses To all to whom t presents mzy come, |-———___—_ 2 New Jersey, aa to the issuing 
point STATE (jk NEW JERSEY ( ean i } ( . . t this ¢ erlilicate © E Jissolution. 
) TRACT: BEGINNING a _ DEPARTMENT OF STATE WHERE: It appears to my satisfaction, ARTME ST OE STATE NOW, THEREFORE, 1, the Secretary of 
"ot “Wosdsine” Avanos ot RTIFICATE OF DISSOLUTION by duly a t nenticat rd of the proceed- | ‘ ‘ERTHI ICATE OF DISSOLUTION State of the State of New Jersey Vo Hereby 
. ) these presents may come | ings for the voluntary dissoluti n thereof | To all to whom these presents may come, | ‘ertify that the said corporation did, on the 
n t the unanimous consent of all the stock- Greeting | Nineteenth day of September, 1956, file in 
g appears tO my satisfaction | holders. deposited ir y office, that WHEREAS, It appears to my satisfaction. | my ollice a duiy executed and attested consent 
ated ree of the proceed STEWARD’S RESTAURANT, INC. by duly authenticated record of the proceed in writing to the dissolution of said cor 
ntary dissolution thereof|a corporation of State whose principal | '‘2*8 for the voluntary dissolution thereof} poration, executed by all the stockholders 
dudso is consent of al! the stock fice is situated No. 255 Prince Street | 2, the unanimous cousent of all the stock- | thereo!, which said consent and the record 
. sited in my office that the City of Newa County of Essex, bie LLSTATE DEVELOD Mpa eae Drceeedinae. Sfoxenmer are Sere eee tne 
] -E CORPORATION, INC. ate of New Jersey elia Steward, AL COmPOMAUTENS — in my suid office as provided by law. 
this State, whose principal ing the agent therein and in charge thereof, , : 


IN TESTIMONY WHEREOF, I 


iated at No. 1180 Raymond Boule- | upon whom process corporation of this State, whose principal 











y ye : eo have heretu set m hand and af- 

» City of Newark, unty of Essex, | complied with the r = has peri e ha | offi is situated at No. “44 Broad Street, fixed my official mak at Trenton, 

New Jersey Bes aac Hellring st in General, of Kevise d Statutes n the City of Newark, County of Essex, | this Nineteenth day of September, 

> agent therein and in charge thereof. preliminar , to the issuing | | (7'¢ of New Jersey (Nicholas R. Fiore,! (seal) A.D , one thousand nine hundred 
m process may be served), has : Siteuaiatian being the agent therein and in charge thereof, and fifty-six. 





ipon whom process may be served), has| 
‘umplied with the requirements of Title 14, | 


uirements of Title 14, 
Revised Statutes 







Secretary of 
ey, Do Hereby 


LDWAKD J. PATTEN, 
Secretary of State. 




















# - - . “ orporations, General, of Revised Statutes : pte Se 
to the issuing “or . sea vn the! .¢ New Jerse Yy, preliminary to the issuing | L-J.--Sept. 27, Oct. 4, 11 $21.60 
z ‘cretary of . nt sted “ ie sel f this Certificate of Dissolution. '— —-—- —- - — 
- “ 3 y ¢ exe ee al ested conse NOW, THEREFORE, I, the Secretary of | : ° 
aes : Do Hereby | in writing to the dissolution of said cor- State of the State of New Jersey Do Hereby | pote Oo NEW JERSEY 
said cory poration did, on the poration, executed by a the stockholders | ‘ortiry ’ y | EP AK TMENT OF STAT 


that the said corporation did. on the 


TE 
rf) sep er 3 e therec saic | F ) DISSOL ON 
f September, 1956, file in| there f, which said nty-seventh day of September, 1956, file | ae ay a a an 


ly executed and attested consent | of tie proceedings afor 





the record 








now on file | To all to whom these presents may come, 

















































































































ng to the dissoluti ’ ° mete : " hee office a duly executed and attested con- | te 
Recs tas tan = solution of said sees, n my said office eee oy aw. writing to the dissolution of said cor- | arenes . : 
UC ee xecutet »y all the stockholders IN TESTIMONY WHEREOF, 1 executed by all the stockholders | WHEREAS, It appears to my satisfaction. 
a cael elt ? ty-t WostsitsAvenie «ai -| Which said consent and the record have hereto set 1 hand and af- f, which said coneast and the semi by duly authenticated record of the proceed- 
amber ae mi an BEGINNING. Poin as ” eedings aforesaid are now on file tixed my ffi at Trenton, | f ped oveedin ya aforeswid are now c fil ings tor the voluntary dissolution thereof 
7 “a a = TH. Sapa v - heat 1 office as provided by law t September, <i i : ffi xp vided t : see = vil by the unanimous consent of all the stock 
y Harrison Van Duyne IN TESTIMONY WHEREOF, 1| (Seal) in vundred and |" ™ =" TEST op des P arefeeaniae | noiders, deposited in my oltice that 
d Offe have hereto set my hand and’ af- + eS  WHEREOR.. FI SPORTS-HAVEN LIMITED, INC 
a _ BEG NG at the fixed my official seal, at Trenton ITED have hereto set my hand and af-| . sole pia ads metal catia lelaete 
| Office F it- this Twent eth gf es, as . September singe fixed my official seal. at Trenton, | a corporation of this State, whose principal 
ve fis one thousand nine goer tte | I ee $21.61 this Twenty-seventh day of Septem-| office is situated at No. 37-02 Broadway, in 
Atie-ats er i ‘ 921.00 Seal) ber, A D., one thousand nine hun- the Borough of Fair Lawn, County of Byes 
DWARD J PATTEN Dee - ———_——— dred and fifty-six. , | State of New Jersey (Charlies .awson, 
Secretary of St — ESSEX COUNTY COURT EDWARD J. PATTEN, | being the axent therein and in charge thereof, 
J Sept 297 Oct 4 11 $21.60 CIVII \( yN Secretary of State. | Uupob Whom process may be served), has 
es eee = s waa JUDGMENT } G OL LJ Oct. 4, 13, 18 $21.60 | complied with the requirements ef ‘Title 14, 
= Cou ———— ie nae . shields a Vinita “i = : Corporations, General, of Kevised Statutes 
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Four Members of Newark 
Firm Admitted To 
U.S. Supreme Court 





members of the Newark 
law firm oi Kessler and Kessler 
including Mrs. Kessler and her 
son, were admitted to practice 
cefore the U. S. Suprem2 Court 
at the same time last week. The 
four were Mrs Hortense Fuld 
Kessler, former president of the 
New Jers: y Public Utilities 
Commission; her son Richard 
F. Kessler; William Nies and 
William Ancier 


Four 


Senenbs 
Robert L. Hood, Max I. Mintz 
and Irving Vichness have form- 
ed a partnership for the practice 
of law under the firm name of 
Hood, Mintz & Vichness with 
temporary offices at 790 Broad 
Street, Newark. Permanent offi- 
will be at 11 Commerce 
Newark, about Feb. 1, 1957. 


ces 


St., 


Adrian M. Foley, Jr., Surro- 
gate of Essex County, has moved 
his offices for the general prac- 
tice of law to the Federal Trust 
Bldg., 24 Commerce St., Newark. 


Walter S. Weiss has completed 
active duty w the Judge Ad- 
vocate Generai’s Department of 
the United States Air Force and 


has opened his office for the 
general practice of law at 20 
Branford Place, Newark 2. 
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Attorney General Praises 
U.S. Attorney's Office 


Herbert Brownell, Jr., Attorn- 
ey General of the U. S., has 
written to Herman Scott, the 
present U. S. Attorney for New 
Jersey, commending his office 
for the work accomplished in 
the fiscal year which ended June 
30th. The letter to Mr. Scott 
reads as follows: 

“IT have read with consider- 
able interest your report of the 
work of your office for the fiscal 
year ended June 30, 1956, and I 
extend heartiest congratulations 
upon the splendid results 
achieved. 

“IT am aware that major credit 
for this remarkable record is due 
former United States Attorney 
Raymond Del Tufo, Jr., who re- 
signed from Government serv- 
ice as of June 30, 1956. However, 
I note that you have maintain- 
ed the high standards with 
which Mr. Del Tufo conducted 
the legal affairs of the District 
of New Jersey, and I commend 
have 


you upon the part you 
layed in the resulting accom- 
piishments. 


“Substantial reductions in the 
Government case backlog in 
your district have been achieved, 
despite the ever’ increasing 
amount of new business re- 
ceived. On July 1, 1955 there 
were 519 civil cases pending and 
571 new civil suits were filed 
during the year, bringing the 
total to 1,090 civil court cases 
pending. Over 67 percent, or 
732, of these cases were termin- 
ated during the year, leaving 
358 pending. The total of civil 
matters, or cases not filed in 
court, was also reduced from 
1186 to 1005 through the dis- 
position of 1234 new and pend- 
ing matters. In the criminal 
field, 173 court cases were pend- 
ing on July 1, 1955, and 381 new 
cases were filed during the year. 


At year’s end, this total of 554 
court cases had been reduced to 
117 or a drop of 79 percent. 


“These noteworthy reductions 
were of great help in the inten- 
sive drive which the Department 
of Justice conducted during the 


year to reduce the heir aie 
case backlog by at least 25 per- 
cent. As a result - the type of 


cooperation received from the 
District of New Jersey, this drive 
was successful in reducing the 
overall Government backlog by 


‘5,208 cases. 


“Total collections by your 
office on debts due the Govern- 
ment have been equally im- 
pressive. An aggregate of $1,337,- 
153.51 was collected, of which 
$1,039,947.09, or 77 percent, was 
recovered through voluntary 
payments and without incurring 
the expense of litigation. This 
is indeed an enviable record, 
and I am sure that the creation 
in your office of a special Col- 
lection Unit for the sole purpose 
of following up and collecting on 
debts due the Government con- 
tributed greatly to the results 
achieved. Greater emphasis on 
these matters helped the De- 
partment of Justice to establish 
an all-time high in collections 
last year. The total of $42,034,788 
collected was over $8,000,000 
more than the largest amount 
ever collected in any single year 
in Departmental history. 

“The record which you and 
your predecessor have _ estab- 
lished merits the very highest 
praise. The devotion to duty and 
the unremitting hard work 
manifested by this record are in 
the best tradition of Federal 
public service. You have helped 
the Department of Justice under 
the Eisenhower Administration 
to reestablish public trust in the 
administration of the nation’s 
laws.” 
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Milstead & McElroy have 
ov ed their offices for the gen- 
al gg ce of law to 818 Lan- 
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RECEPTIONIST, MONITOR swing 2 le 
operator, typing and occas on 
d jon, steady work in law office : 
Broad and Market Streets. Box reas 
- , * Si the 
EMPLOYMENT WANTED § ;tor 
YOUNG ATTORNEY, HARVARD 1 
School married, desires ass 
Newark vicinity. Box 107. 
FOR RENT 
Essex Weekly Call 
———— SERVICES FOR LAWYERS 
SUPERIOR COURT and 
ESSEX COUNTY COURT HANI WRITING | EXPERT 
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i i e papers make investig 
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Retailer Held Not 
e 
Purchaser In Price LEGAL NOTICE 
. J . J . 
Discrimination Suit ESSEX COUNTY COURT 
LAW DIVISION 
’ _ DOC KE re NO 
A retailer who buys from a stb MENT 
+ We Sst 
jobber does not become a pur- |, ere application of G ae 
b { ar : Rae a 


chaser within the meaning of 
the Clayton Act merely because 
the products he deals in are fair 
traded, nor does he have any 
right of action for treble dam- 
ages against the manufacturer 
based on price discrimination 
under the Robinson-Patman Act 
in such circumstances; this was 
the decision in Klein v. The 
Lionel Corportion, United States 
Court of Appeals for the Third 
Circuit, no. 11872, opinion by 
Chief Judge Biggs, filed Septem- 
ber 25, 1956. 


Announcement 


Raymond Donald O’Brien is 
now engaged in the general 
practice of law with offices at 
286 North Broad St., Elizabeth. 
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